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How would you define constitutionalism as i t operates in your 
region of the world? 

How does the experience with constitutionalism of your region 
compare with that of other regions as presented at the 
Ins t i tu te (s ) you attended? 

In developing your thoughts further on constitutionalism 
within your region, or comparatively across regions, what 
other aspects of the phenomenon of constitutionalism would you 
want to explore; for example, have i t s social , cu l tura l and 
economic aspects been suf f ic ien t ly explored? 

Has your view of constitutionalism changed in any signif icant 
way as a result of your experience with the ACLS/Ford project 
on comparative constitutionalism? 

N.B. Please type your responses using double spaces. I f 
possible, please send them to the o f f ice before the meeting. 
I f not, then please bring them with you when you come. Thank 
you. 
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FROM: Matthew G i l l 
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212-532-3400 Telephone 
212-779-7073 FAX 

At the request o f the American Counc i l o f Learned Soc ie t i es here 
i n New York I am enc los ing a t e n t a t i v e i t i n e r a r y f o r your pe rusa l , 

I f you are p lann ing on a t t e n d i n g t h i s meeting i t i s u r g e n t l y 
impor tan t t h a t you respond as soon as p o s s i b l e . K i nd l y i n d i c a t e 
i f you concur w i t h the i t i n e r a r y or wish to make changes. 

I s tand ready t o he lp you i n any way I can. Please r e t u r n a 
copy o f the i t i n e r a r y w i t h your "OK", or FAX/phone/wr i te w i t h 
r e q u i r e d changes. 

Thank youl 
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QUESTIONS FOR CONSIDERATION 

I. In ContinentAL Europe, constitutionalism has developed mainly 
as a juridical discipline, based on written Constitutions, as 
opposed to the British tradition on non-written 
constitutionalism. In recent years, however, a main trend has 
developed along a sociological and political-science approach, 
in which the problems of decision-making, of political party 
organizations, of public opinion and of historical roots have 
complemented the juridical approach with very interesting 
results. 

II. In Continental Europe, present constitutionalism is deeply 
marked by the consequences of the two world wars and mainly by 
the II World War and the immediate development of the division 
of Europe in two opposed political and military blocks. In 
Western Europe, Constitutions have stressed some very important 
aspects, both related to the problems arised in post war 
societies. First,the development and the protection of civil 
and political rights — with the significant spreading of 
Consitutional Courts — and the stressing of parliamentary 
institutions, both against the consequences of nazi and fascist 
dictatorships and against the new authoritarian systems on 
Eastern Europe. Second, the juridical implementation of an 
extended system of new collective civil and political rights,in 



the general prospect of a reinforced Welfare State. This 
constitutionalism has developed in different waves, as some 
Western European countries, 1 ike Spain, Portugal and Greece, have 
remained longtime under military dictatorhips and they have 
joined the general post-war constitutional movement later in 
the seventies,through different national processes. 

In the Eastern countries, the main feature has been the 
uniformization of all the constitutional systems along the URSS 
model, after a first period of national diversity through the 
so-called popular democracies. The main point to stress for 
further study is, obviously, the present trends to radical 
change throughout the Eastern block, which have already led to 
constitutional changes in the URSS, in Poland, in Hungary and in 
the DDR. I think that any further development of ACLS 
Constitutionalism Project has to be focused on the problems 
arised by these changes in Eastern Europe. 

Finally, I think that constitutionalism in other regions must 
be approached through their own particularities. Comparative 
projects are of course very interesting, but conclusions must be 
essentially tentative. 

In my opinion there is, anyway, a very important topic to be 
studied from a comparative point of view, regardless of the 
regional particularities, I mean the topic of federalism, as the 
political and juridical trends and solutions of the more 
developed federal systems can furnish good possibilities of 
technical implementations in other systems, regardles of 
sociological differences and of non identical juridical 
traditions. 

III. I think that the new trends to which I refer in point <I) 
are very significant, but that they have been not sufficiently 
explored. Particularly, I should like to stress the need to 
develop the historical approach of constitutionalism, as a way 
to a better understanding of the actual roots of constitutional 
problems. 



IV. I don't should say that my view of constitutionalism has 
changed in a significant way, but of course my own approach has 
been enriched through the discussion of comparative 
informations and analysis. I think that the most important 
consequence of the ACLS-FORD project, as I have known it, is the 
call to develop a multilateral approach of constitutionalism 
problems. I don't mean to abandon the formal-juridical approach, 
neither in its more general and theoretical European tradition, 
nor in the case-study American tradition. I mean that this 
approach has to be complemented by social, cultural, economic 
and historical explorations in a single theoretical 
constitutional system, not as a case-by-case addition of 
different scientific disciplines. 

JORDÌ SOLE TURA 
University of Barcelona, SPAIN. 
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Some Reflections on Constitutionalism by HWO Okoth-Qgendo 

I. On Constitutions and Constitutionalism 

An important outcome of the ACLS institutes, at least from an 
intellectual point of views, is the very clear distinction which 
has emerged between the idea of a constitution, per se, and the 
phenomenon of constitutionalism. Conceived of in terms of a basic, 
fundamental and constitutive norm or act, a constitution is clearly 
at the root of every organized society. The fact that in some 
societies constitutions exist in the form of written texts while 
in others, they are embodied in authoritative symbols is simply a 
matter of form, or of "social technology". 

But whereas every society may thus be said to have a 
constitution, not all societies may be said to be living in a state 
of constitutionalism. That condition, many will agree, implies the 
existence of a dynamic and operative process of creation, 
distribution, legitimation, and reproduction of power in an 
environment in which one or all of the following conditions exist: 

I a tradition of just government based on certain universal 
principles, or (human) rights; 

I a doctrine and practice of limitation of power; 

I a liberal form of democracy; 

I respect for the rule of law or some higher abstraction 
theory; 

I commitment to a broad spectriim of fundamental principles and 
mechanisms which the business of rational governance 
requires ; 

I a tradition of popular democracy. 

Constitutionalism as a domain of study must therefore seek to 
explain whether or not the structure erected by the constitution 
(however defined) are functioning, the promises held out in it are 
being kept, or the aspirations embodied in it are achievable in the 
area of politics and economy. In other words, constitutionalism 
is the study of a constitution in motion. 



II. On Comparative Constitutionalism 
It was readily apparent from the four institutes I attended 

(USA, Latin America, Asia, and Africa) that there are levels at 
which the problems of constitutionalism in contemporary societies 
are very similar. One of these is that whereas constitutions (i.e. 
models thereof) can be imported, implanted, transplanted or imposed 
from society to society, whether or not a constitutional process 
develops in the recipient/subject society ultimately depends or the 
material conditions in existence in or generated by social 
struggles in not society. The widespread rejection of liberal 
demographic models in Latin America, Asia and Africa is clear 
indication of this. Similarly, the development of constitutional 
order in the United States had as much to do with the larger 
cultural tradition and philosophy of government in vogue in 18th 
century Europe and which Americans clearly expoused, as with their 
historical struggle against British colonialism. 

Further, in terms of "vital" events in the evolution of 
constitutional order the material presented in the four institutes 
indicate very similar trends. The most visible of these was the 
rapidity with which constitutional texts changed or were discarded. 
Latin America, for example, had reported at least two hundred and 
one texts, niimerous military table-overs and an equally large 
number of judicial pronouncements on constitutional matters. In 
Africa, although no inventory of constitutional texts was given, 
the fact that as of November 1988, seventy-two coups had occurred 
in at least thirty of the continent's fifty-one states (in some of 
them as much as six times), is an indication of the rapidly will-
which constitutional texts have changed in the last thirty years. 
The hope which the history of the USA and some countries of Asia 
holds for Africa and Latin America, however, is that stability even 
in this area, is possible over timel 

But the institutes also brought out a number of very 
fundamental differences between regions. It was clear, for 
example, that although the military was very much in evidence in 
Latin American, Asian, and African constitutional struggles, the 
dynamics of that factor was very different in each region. For 
while Latin American soldiers often claimed a higher legitimacy 
(over civilians) in respect of access to institutions of 
government, the African military is and will always remain an 
external force in society. Indeed it may well be partly for this 
reason that African military governments would rather "civilize" 
themselves and their operations than return to the barracks. Other 
points of divergence between regions relate to the way in which 
economic and social factors affect the processes of governance, 
the impact of the world economy on domestic power processes, and 
the role of religion and ethnicily as much mediating or even 
disruptive factors in the evolution of constitutional orders. 



III. On Outstanding Tasks 

Clearly not all of the complexities of governance in these 
societies were unraveled in the context of discussions at the 
institutes I attended. A great deal remains to be "excavated" 
especially on a country by country basis, if the comparative study 
of constitutionalism across cultures which the ACLS has initiated 
is to continue. Tasks yet outstanding include: 

I a more rigorous assessment of the historical tradition of 
each country hence the tendency to generalize (especially 
in respect of the African region) will have to be avoided; 

a more careful evaluation of popular (or grass-roots) 
processes and struggles especially in relation to their 
contribution to the developments of constitutional (or 
democratic) cultures ; 

I a better understanding, from the historical experiences of 
older political regimes in Europe and North America, of the 
normative and structural conditions which a society must 
undergo before it can sustain a stable constitutional 
process. 

I a fully multi-disciplinary examination of the phenomena of 
power: its generation, appropriation, exercise, 
reproduction, and socialization in particular societies is 
given historical contexts. 

Finally, there is great need for the development of new 
theories, typologies and heuristics with which to examine 
constitutions and constitutionalism. One of the most frustrating 
things in discussions at all institutes I attended was the 
assumption (quite explicit in many papers) that the only 
constitutional regime is a liberal democratic onel In Africa where 
most constitutional experiments (whether liberal democratic 
socialist or some other variant) are in disarray, the need for 
further theorising is even more urgent. 

IV. On the Value of the Project 

Perhaps the greatest value of the ACLS/Ford Foundation project 
has been the opportunity it has given many participants to fully 
appreciate the centrality of constitutionalism in the operation of 
a just system of government. The fact that many third world 
countries have not attained stable constitutional conditions is 
therefore a challenge not only to scholars but more so to 
practioners of government. Further the institutes have, in a very 
direct way led to the establishment of important networks in Latin 
America, Asia and Africa. These, it is hoped, should be able to 
redirect their activities away from study and research per se 
towards constructive activism for sustainable constitutional 
development. 
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stay was enjoyable, and we hope to 

see you again soon. We appreciate 

your business and continued 

patronage. 
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