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Abstract

Post-war constitutional reconstruction in Western Europe in the aftermath of the
Second World War was strongly influenced by the desire to prevent a repetition of what
had happened. Priorities were guarantees for democratic government and respect for
human rights, but above all for political arrangements which would promote stability and
offer safeguards against the excesses of the recent past.

In some countries, mainly the smaller ones, reconstruction consisted chiefly in the
restoration of generally stable forms of government disrupted by war. In others,
notably France and Italy, new constitutions had to be drawn up, whilst in the Western
part of Germany a new state took shape in 1949 with the drafting of the Basic Law.

In respect of the form of government, constitutional reconstruction after 1945
saw the re-affirmation of parliamentary methods and structures, usually operating under
multi-party conditions. In one major instance, France, parliamentary government of
the traditional type worked indifferently, with the result that executive instability
became a serious handicap. Elsewhere, parliamentary government, whether ’stabilised’
in the West German manner or corresponding to the straightforward liberal model with a
dominant elected chamber, has endured successfully for the past four decades. That
this is so is attributable in part to the willingness of political parties to collaborate
effectively in the maintenance of coalition relationships for the purposes of government,
and in part to the steady increase in economic prosperity and individual social security
occurring throughout Western Europe since 1950 or thereabouts. In short, the
achievement of constitutional stability has been greatly assisted by the maintenance of a
favourable social basis.

Radical reappraisals have subsequently been rare. . But one occurred in France in
1958 which resulted in the establishment of a mixed presidential and parliamentary
regime, with the parliamentary elements considerably modified to make way for a
stronger executive authority. This example has had little influence elsewhere and when,
in 1975 and after, Spain received a new constitutional structure, it embodied the
parliamentary form of government under a constitutional monarch.

Basic political and civil rights have been widely acknowledged and, for the most
part, reasonably well protected in post-war Western Europe. A keen preoccupation
with human rights as indicative of individual freedom and autonomy is a relatively
recent development pointing towards more meticulous constitutional checks on
governments and law-makers than were generally regarded as necessary in the years of
post-war reconstruction. This trend is manifest at a supra-national level in Europe too.
Federal solutions remain relevant, chiefly because the evolution of the European
[Economic] Community points in some degree in that direction.

The post-war record of constitutional stability is a remarkable one. If there are
challenges for the near future they appear to stem from two dilemmas. First,
parliamentary government in Western Europe is essentially party government by
professional politicians: can the authority of such a ruling élite be maintained in
conditions of competitive democratic politics? Second, the moral foundation for
constitutional stability includes a strong emphasis on individual autonomy and well-
being: how can this in the longer term be reconciled with the social discipline which.
may be necessary to permit effective action on such matters as environmental protection
and the conservation of natural resources?
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Introductory Remarks

Constitutional reconstruction in Western Europe in and after 1945, and indeed
such imposed re- construction as took place in Central and Eastern Europe too, was
carried out in the aftermath of war, destruction and defeat. It was these harsh
constraining conditions which defined to a large extent the problems to be dealt with
and the priorities of those involved. The character of the post-war reconstruction can

only be understood in relation to the particular circumstances in which it occurred.

Whilst reconstruction points our attention to past experience, reappraisal tends to
suggest different preoccupations. Of course, a process Qf reappraisal can itself be set
into the past as an event or set of events, and then it is possible, at least in principle, to
treat it on the same terms as reconstruction. But often we are inclined to treat
reappraisal as an exercise we undertake in the here and now. We take stock of the
various reconstructions and re-appraisals which have occurred, and then seek to
reappraise the situation now reached in relation to our own preoccupations and concerns.
This procedure inevitably involves the risk of distorting earlier experience, of seeing
what has been done with its varying record of success and failure, in terms of what we
might like to do or think ought to be done now and in the future. For the most part an
effort will be made here to mitigate the risks just alluded to by keeping the emphasis on
past experience so that both reconstruction and reappraisal are considered in their varied
historical contexts. Only towards the end of this paper, when some attention is given to
present-day challenges and broader judgements on European constitutionalism and its

prospects for the future, will there be a shift to a more explicitly normative discussion.




The Circumstances of Constitutional Reconstruction at the end of the Second World War.

The need for reconstruction was imposed by the conditions prevailing in many
parts of Europe when the Second World War came to an end. The war had engulfed
the whole of Europe with the exception of the two traditionally neutral states,
Switzerland and Sweden, the Iberian peninsula where Spain and Portugal chose to remain
neutral, and the Republic of Ireland which also stayed neutral. Everywhere else
invasion, occupation, and the clash of warring armies occurred. The Nazi regime in
Germany first took over most of the continent and was later to be driven back and
defeated by the forces of the Soviet Union from the East, and of the USA, Britain and
their allies from the West. The consequences of this immense conflict are in broad
terms familiar enough: devastation and social dislocation occurred on a wide scale;
whole populations were uprooted and put on the move; the economies of most countries
were ruined; traditional political and administrative institutions were in many countries
destroyed or rendered inoperable; military occupation was imposed on Germany and
Austria, and something not entirely dissimilar followed in Eastern Europe in the wake of
the decision to treat that part of the continent as belonging to the Soviet sphere of

influence.

Much of Europe, and especially Germany, faced a political vacuum. The
perception of having to face up to the consequences of defeat was strong, not only in
Germany, but to a certain extent also in Italy, France and Austria. And in Eastern
Europe many of the regimes which had disappeared had also been burdened with
negative images of failure and defeat. Psychologically this awareness of defeat, of
having failed to prevent the devastation of the continent, was important: it pointed to
the overriding need to devise constitutional arrangements likely to be more durable than
those of 1919 and the era of national self-determination. Thus for many societies after
1945 the reconstruction was strongly motivated by a desire to secure protection against

past mistakes and above all to establish conditions of stability and security both within




individual states and in the relations between them. The process has been characterised
by one well-known political theorist as a series of 'negative revolutions’, animated by a
political theory committed to ’'moderation and compromise’. There is much force in this

judgement.1

The reconstruction in post-war Europe was, furthermore, decisively shaped by
political events which ensured that the reconstruction would take place on very different
terms in the Western and Eastern parts of the continent. Soon after 1945 - indeed
portents of this change were evident even before the war ended in Europe - the alliance
between the USA and the USSR fell apart. The Soviet Union made clear its
determination to treat Eastern Europe as the outer defences of its empire, and to see
introduced in all the countries in that area suitably compliant Communist regimes. This
process of Gleichschaltung was not completed until 1948 when Czechoslovakia was
brought firmly within the fold, and indeed one potential client state, Yugoslavia,
actually broke away from Soviet domination in 1948 in qrder to assert its independence
and the right to introduce its own brand of communism. The overall effect of the Cold
War and the division between East and West was, of course, that the central and Eastern
European states were reconstructed under Communist regimes. In relation to
constitutionalism and genuine constitutional government they became uninteresting. It is
only very recently that this position appears to have changed radically with the prospect
of a real constitutional reconstruction coming within reach in several states, notably in
Hungary and Poland. This paper will not however, consider the Eastern parts of
Europe at all. It will be assumed that our concern is with the West. For only here was
it practicable after 1945 for serious constitutional argument to occur and real efforts to

be made to devise regimes establishing constitutional safeguards.

One other aspect of the political circumstances in Western Europe has to be
stressed. This is that there was a widespread feeling in favour of some kind of

European unity. It was recognised that Europe had suffered greatly from nationalism




and its excesses, and had as a result paid a heavy price for failure to overcome its own
internal conflicts. Not surprisingly, this view of past experience produced a reaction in
favour of bringing the European states closer together. It was to take a few years after
1945 before various institutional schemes for European cooperation, integration and
union came into operation. Nevertheless, the reaction against national exclusiveness and
in favour of far closer ties amongst the European states did have an effect on
constitutional reconstruction. There was to be less emphasis on national identity, a
greater readiness to acknowledge the claims of minorities to special treatment, and some
disposition to tone down in the sphere of inter-state relations the earlier stress on

untrammelled national sovereignty.

One country in Europe occupied a peculiar position in relation to the
reconstruction. This was Great Britain. After the USA and the USSR it was the most
important of the victorious powers, and the only one with world-wide interests and
commitments. Its institutions had carried the country st_lccessfully through six years of
war, including times when ultimate victéry seemed a remote prospect. Moreover, after
1945 Britain became heavily engaged in the reconstruction process in Western Europe as
an occupying power responsible for large parts of Germany. Quite obviously, in these
conditions there could be no question of reconstruction in Britain itself. The soundness
of its institutions appeared to have been fully confirmed, and it was widely believed that
the British constitutional tradition was uniquely valuable. Britain was, therefore, both a
guiding hand in much of the constitutional reconstruction after 1945, and a rather
detached observer of it. It was only long after the conmstitutional practices of several
West European countries had been revitalised that it became fashionable in Britain to ask

questions about the case for a reappraisal of its particular brand of constitutionalism.




Despite the fact that most European countries had felt the direct impact of war,
there was not after 1945 a wholesale reshaping of constitutional conditions right across
Western Europe. What happened in many countries was more like restoration and
refurbishing. The approach to reconstruction varied widely, and was much influenced
by the degree of authority and respect enjoyed by pre-existing political institutions and

those holders of political office who had been driven into exile.

Undoubtedly it was in Germany (or rather in that part of it under the control of
the Western Allies), France and Italy that the need for a complete re-writing of earlier
constitutional documents imposed itself most decisively. But in several smaller countries
reconstruction was more limited in scope and consisted chiefly in a restoration and
reaffirmation, sometimes with amendments, of constitutions in force before 1939. This
was the case in all the parliamentary monarchies -Norway, Denmark, Holland, Belgium
and Luxembohrg. Here the pre-existing constitutions were put back into operation, and
only in Belgium was there for a while some argument about the future of monarchy
itself, prompted chiefly by the ambiguous behaviour of Leopold III in relation to
Germany during the Second World War. Eventually, this argument was resolved by

Leopold’s abdication in 1950 in favour of his son, Prince Baudouin..

Three other states which fell outside the sphere of Soviet control also
reconstructed by reverting to constitutional provisions identical with or very similar to
those in force before the Second World War: Finland, Austria, and Greece. In the case
of Greece the outcome was political instability and periods of military rule right down
to the establishment of the present constitution in 1975. As to Austria, there the
constitution of the First Republic as modified in 1929 was re-introduced when the
country came under four-power occupation in 1945. Eventually, nearly a decade later

in 1955, it proved possible for the occupying powers to agree on their own withdrawal




and the restoration of complete Austrian independence. By then, the Second Republic

was a going concern.

So there remain three examples of thorough-going constitutional reconstruction in
the largest and most populous of the Western European countries - France, Italy and
West Germany. Some general comments on these three cases are called for before we
proceed to discuss more comparatively the principal components of the post-war

constitutional reconstructions.

In France the Third Republic had been overwhelmed in war. A species of
puppet Government had ruled part of the éountry from Vichy, claiming to be a
legitimate successor to the discredited Third Republic, but committed to very different
ideas of government from those which had been held to embody the Republican
tradition prior to 1940. Meanwhile, in exile and claiming a higher legitimacy by virtue
of its will to continue in the war against Germany was the movement headed by de
Gaulle which in 1943 assumed the role of Provisional Government of Free France.
French loyalties were torn apart in so many different directions between 1940 and 1945
that there was no prospect of simply resurrecting the Third Republic once the war was
over. In fact when the issue was referred to the people in 1945, the vast majority

voted in favour of the drafting of a new constitution.

However, there was no consensus on the kind of constitution it should be. The
major party groups which emerged in 1944-45 were in considerable disagreement with
each other, and there was at that time no widespread support for de Gaulle’s ideas for a
constitution designed to strengthen executive authority: ironically that appeared to some
to be all too reminiscent of the ideology of the Vichy regime. So it seemed that there
was no alternative to a return to the classical French Republican tradition. The

resulting constitution was in its first version rejected in a referendum, but after




amendment secured acceptance by a narrow margin in late 1946 at a second popular

vote.

Conceived without enthusiasm and launched amidst expressions of hostility from
opposite sides of the political spectrum, the constitution of the Fourth Republic began a
life which was to last for only twelve years. Indeed, it was hardly a genuine
reconstruction at all. The constitution provided in effect for a re-vamped version of
the Third Republic’s institutions, but with some modifications to meet the main
criticisms which had been made of the Third Republic. For example, there had been
much criticism of the former Senate and its capacity to maintain a kind of conservative
veto over most reformist programmes. The Fourth Republic was to have an
emasculated second chamber (the Council of the Republic) which did indeed remain
more or less without influence. Above all, however, a change in the electoral system
back to proportionality and away from single member constituencies with elections by
two successive ballots, was intended to strengthen the po_litical parties at the expense of
the largely rural conservative notables who had so often dominated French political life.
Despite this the notables remained strong, whilst the parties were to prove incapable of
effective cooperation in government, with the consequence that the Fourth Republic was
soon to face the reproach that the constitution destroyed executive authority and
provided no basis for the effective govcrnmeﬁt of the country.2

In Italy the case for an entirely new constitution was much clearer. The Fascist
dictatorship had been superimposed on the pre-existing parliamentary monarchy. This
had inevitably brought discredit upon that form of government, though it was not a
foregone conclusion in 1945-46 that it would be replaced. After a popular vote had
gone against retention of the monarchy, the new constitution of December 1947 provided
for a parliamentary Republic. It included a programmatic commitment both to
decentralisation and to a wide range of welfare policies intended to promote greater
social equality and solidarity within the whole society. It is in the Italian constitution

that the early post-war sympathy for socialising ideals and qualification of much of the




traditional individualism of liberal political theory are most vividly exposed. This is
not, of course, to say that this commitment has found an equally strong expression in
policies subsequently pursued. In fact this was not what happened in Italy.
Nevertheless, the emphasis on the social responsibilities of public authorities, derived in
part from the social teaching of the Catholic Church, continues to have a diffused
influence on the attitudes of Italian Governments. Amongst its unintended
consequences is the manner in which it works against all serious attempts to weaken the
structure of vested special interests, the growth of which has been such a marked feature

of the post-1945 evolution of the Italian state and economy.

France and Italy were able to reshape their constitutions autonomously.
Germany was not able to do that. The country was divided between East and West, and
subject to the authority of occupying powers. Constitutional reconstruction came
sooner and was accomplished more rapidly than most observers would in 1945 have
thought possible. This was essentially a result of the Co_ld War, and recognition by the
USA that West German support was needed if Western Europe was to be successfully
defended against threats from the East. The price of this was the restoration of the
Western part of Germany as a nearly independent state, a process initiated in 1948 and
completed in 1949 with the establishment of the Federal Republic of Germany and the
coming into force of the Basic Law. This new constitution - in principle a provisional
foundation only for the new state pending reunification of the whole country - was
produced at the behest of the Western occupying powers. They defined in broad terms
the political requirements it had to satisfy, and their military representatives had to
approve in detail the draft constitution as it finally emerged from the Parliamentary
Council in 1949. Nevertheless, the appearance of a constitution more or less imposed
on West Germany and embodying requirements alien to the German political tradition is
deceptive. In the West German case, certain general principles were prescribed - the
constitution had to be democratic in spirit and federal in form. But how to satisfy the

principles in the constitution was a matter left largely to the Germans, subject to such




views as were expressed when the provisions of the Basic Law came forward for
approval or were the object of disagreement amongst the drafters of the constitution

themselves.3

Another aspect of the conditions surrounding the emergence of the Basic Law
deserves to be underlined. This is the fact that political activity had been revived first
at the local and provincial levels of the society. As early as late 1946 a number of
provincial or Land administrations were formed, and in the three years following this
level of government and political life was consolidated. In some instances this went as
far as elaborate constitutional provisions for these new German Linder. It was on this
foundation that the Federal Republic was built and it was the constitutional provisions in
some of the Linder which served as practical models in the drafting of the new federal
constitution. In other words, there was not a tabula rasa even in the country most
devastated by war and where the powers of the national political authorities had been

taken over fully by occupation regimes.

F v nt and Civil and Political Ri in the Eur ion
)] Parliamentary regimes

Throughout Western Europe those involved in post-war constitutional
reconstruction came down in favour of a parliamentary form of government. That is to
say, the new or restored constitutions were designed to confer full legislative authority
on an elected assembly (co-existing in most cases with an upper chamber with more
limited powers) which was then responsible for installing and sustaining the political
executive or Government. Seen from the perspective of the latter, this meant that the
Government was made responsible to a parliamentary assembly which could withdraw its

confidence and thus enforce the Government’s resignation .

Essentially this represented a reaffirmation of the institutional arrangements

recommended in the classic liberal view of parliamentary government evolved in the
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nineteenth century. How relations between Parliament and Government then developed
depended, of course, on the number, character and behaviour of political parties, those
features in turn being shaped by a complex range of conditions internal to each country
as well as by the electoral laws in force. Where parliamentary government had
previously been stable, generally it remained so after its restoration in 1945: Norway,
Holland and Denmark provide clear examples of this. In these countries too there was
such a strong commitment to the negotiation of often intricate coalition agreements
between competing parties and social groups and organisations, that later their mode of
parliamentary government was often to be designated ’consociational democracy’, a
democratic regime in which the interplay of numerous associations is mediated by the

parties to facilitate a continuing consensus on public policy.4

In other countries, notably France and Italy, the record of success in operating a
parliamentary regime was less persuasive. Both have had multi-party systems in which
even the dominant parties (e.g. the Democrazia Cristiana in Italy) were internally
divided, and many of the smaller parties had only tenuous organisations and low
memberships. In such circumstances the maintenance of stable coalitions tended to be
difficult or impossible: internal party competition dominated political life, and parties
had little or no scope for disciplining their elected representatives. Classic 'régime
d’assemblée’ of this sort was in fact the consequence of the constitutional reconstructions
in both France and Italy: Governments were hard to put together and rarely endured
more than a year before being ejected from office by movements of opinion in the
assembly. This kind of executive instability was to be instrumental in bringing about
the replacement of the Fourth Republic by the Fifth in 1958 when de Gaulle returned to
power with a mandate for a new constitutional reconstruction. In Italy there has
occurred no comparable rejection of a form of parliamentary government associated with
persistent executive instability: clearly ways of compensating for the weakness of
Governments have been found and, moreover, there is in Italy no widespread perception

of an acceptable constitutional alternative.d In any society this alone can be decisive in
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sustaining an established constitutional tradition and whatever institutional methods are

associated with it.

The West German Basic Law sought to stabilise the parliamentary form of
government in a number of ways and, pari passu, to limit the capacity of Parliament
(the Bundestag) to remove Governments from of fice without regard to the consequences.
These protective measures reflected a desire for safeguards against a relapse into the
unstable parliamentary regime of the Weimar era. They consisted essentially in making
the Federal Chancellor the sole constitutionally responsible Minister, subject to election
by the Bundestag and dismissable only when that body at the same time elects a
successor (the constructive vote of no-confidence procedure.).6 These provisions, taken
in combination with other changes like confining the presidency to a representational
role and the application of electoral law conditions making it hard for very small parties
to gain representation, have undoubtedly made for executive stability under the West
German constitution. On the other hand, it has to be r;cognised that the overall party
development in the Federal Republic was after 1949 highly favourable to the rapid
establishment of consensus and the maintenance of stable coalitions. Splinter parties
largely disappeared by 1953 at national level, and after 1957 only two major parties and
one minor party were represented in the Bundestag. It is only since 1983 that there
have been signs of some loosening up of the West German party system, with four
parties gaining seats in the Bundestag (one of which, the CDU, consists of two
distinctive and separately organised wings) and the prospect now of a fifth securing
representation. If such conditions materialise the constitutional provisions for a
'stabilised’ parliamentary regime would be exposed to more severe tests than they have

so far had to face.

A further comment on the character of parliamentary regimes in Western Europe
is necessary. None of them fully embodies the British principle of parliamentary

sovereignty, though the constitution of the Fourth Republic of France came near to
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attributing such authority to the National Assembly as the delegate of the sovereign
people. In most countries parliaments co-exist alongside and in various relationships
with other institutions in a manner which qualifies their authority. Since all states
except Great Britain have written constitutions, this has necessarily meant that the rights
of the elected parliamentary bodies must be limited by the formal provisions of the
constitution. For example, constitutional amendment is likely to involve special
procedures, including in some instances a popular vote; certain conditions may be
entrenched and put beyond parliamentary intervention; and in some cases, the most
significant of which is the Federal Republic, there may be wide scope for judicial
review of constitutional disputes, extending as far as the invalidation of legislation held
to be in conflict with the Basic Law. Such conditions point to a more complex pattern
of institutionalised checks and balances than was usually associated with classical
parliamentary government. They may also help to explain why the legislative
assemblies of most West European states have not found it too difficult to accept the
prospect of the transfer of powers, including those of law-making, to European
institutions in Brussels and Strasbourg. In contrast, a genuinely sovereign institution
like the British Parliament has found (and still finds) this process of adaptation hard to

accept.

Finally, it has to be stressed again that the mode of operation of a parliamentary
form of government depends decisively on the configuration of parties and the manner
in which they behave. It is characteristic of the post-1945 political development of
Europe that parties have, on the whole, grown stronger. They have become an
indispensable means of representation, they are brokers and mediators in the resolution
of conflicts of interest in the society, and they are the organisations in and through
which most individuals pursue a career in politics or public affairs. Exceptions can be
found to these generalisations and reference will be made below to one or two of the
most important. Nevertheless, in some degree all West European societies testify to the

dominance of party as the key instrument of representation and rule in our epoch. It
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follows that if for any reason there are grounds for believing that parties may be failing
to perform effectively the functions which prevailing constitutional procedures impose
on them, then there would be a real prospect of institutional instability and of a loss of
legitimacy for such constitutional provisions. We will return in the concluding part of
this paper to this possibility.
(i)  Eederal solutions

In the nineteenth century emergent constitutionalism in Europe was clearly
associated with the formation and consolidation of nation states: in short, progress
towards constitutional government was held to go hand in hand with the recognition of
national ties and identities. And, almost inevitably, the nation state turned out to be
more or less centralised, echoing in various ways the example set by the French state
after the Revolution. This stress on the nation state was reinforced after 1918 when the
principle of self-determination was accepted as the basis for re-drawing the political

map of large parts of Europe.

The remarks just made point towards the relative weakness of the federal model
within European political experience. There is only one long-established federation,
Switzerland, and this was not affected after 1945 by any process of reconstruction: the
Swiss confederation has unique characteristics both as a union of small states and as a
political structure embodying popular vote or referendum as a key institution by which

certain policy questions are resolved and the constitution itself develops.

In the post-war reconstruction the federal idea played a major part only in West
Germany. Perhaps it hovered in the background in Italy and it was re-affirmed
uncontentiously in Austria with the restoration of the pre-Second World War
constitution, but it was not a major issue for debate. In the case of West Germany
federation became a necessity for two reasons. First, the Allies insisted that the new
constitution should be federal in character as a safeguard against an over-mighty central

power in the future.! Secondly, those responsible for drafting the basic law were for
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the most part firmly in favour of a federal state anyway. Political life had already been
re-established in the Linder or provinces of the three Western zones of occupation, and
there was in addition the strong pull of earlier German experience of numerous
territorial sovereignties. Furthermore, Catholic Social teaching with its emphasis on the
principle of subsidiarity was strong, and this pointed too towards federal solutions. All
these factors appeared in 1949 to support the case for a federal constitution as a

safeguard against the abuse of power in a centralised national state.

The outcome of these considerations was that the Basic Law provided for a
federal structure. Indeed, the federal form of state organisation is declared to be
inviolable:3 the Federal Republic cannot abolish its own federal system. West German
federalism does, however, differ in radical ways from the American model. Whereas
the latter makes a sharp separation between the federation and the member states,
leaving the latter relatively autonomous in many spheres and expecting the former to
take full charge of national policy, German federalism prefers to maintain a distinction
between the functions of law-making and execution, with the Linder or states chiefly
responsible for the latter, but also having substantial rights in the national institutions of
the Federation which are charged with legislating and determining national policy.
Consequently the West German federal state is more closely integrated than federations
built on the American pattern. There is a highly uniform legal order, a densely
structured system of consultative and policy-formulating institutions, and close links
between politicians and officials at the two levels of the system. A large part of the
administration of services provided directly to the citizen occurs at the Land level, and
this is virtually closed to direct intervention by the national Government. A major
consequence of this type of federal structure is that there is in the Federal Republic a
wide dispersion of influence within the political elite: the command of resources and
the possession of extensive executive responsibilities confers on politicians from the

Linder an important role in national politics if they are disposed to perform it.
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No other large West European state has a genuinely federal structure.
Nevertheless, the experience of federal institutions has continuing relevance for two
reasons. One is that federal solutions, or at any rate arrangements pointing in that
direction, may be of some significance in coping with demands for decentralisation
stemming from criticism of the centralised nation state. As early as 1947 certain
federalising components were accepted in the Italian constitution, resulting in the
creation of five special regions and, much later in the early 1970s, the extension to the
whole country of a pattern of regional government. Two other countries, Spain and
France, have in the recent past also shifted away from the model of the centralised
pation state, in the former case to accommodate the demands of special groups in the
population for a measure of autonomy, in the latter to experiment with a larger degree
of decentralisation in the management of public services than was previously held to be
acceptable in France. Whilst these remarks represent a simplification of complex and
diverse efforts to loosen up previously centralised state structures, they do serve to draw
attention to one of the reasons why fully federal systems are of continuing practical

relevance and interest.

There is, however, another factor which sustains a concern with federal patterns
of government. This is the slow and gradual process of integration which has been
going forward within the European Community since it was initiated by the founding of
the Coal and Steel Community in 1950.. There has, of course, always been much
disagreement about the pace and objectives of integration, but there can be no doubt
about the extent to which the member states of the Community have during the past
thirty years become interdependent and subject to common rules and policies.

Moreover, to a certain extent a centralisation of powers has occurred inside the
Community, manifested in the central policy-making institutions of the Council of
Ministers and the Commission. It does not require very much imagination to appreciate
that the continuation of this process of integration and of the move towards ’closer

union’10 in Europe must require a strengthening of the federal idea. For in the light of
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the strong sentiments of national identity which exist, it is virtually inconceivable that
the European Community should evolve in the direction of a super-state, a kind of
projection of France or Britain to the European level. The process can proceed further
only if the constitutional principles implicit in federalism are adapted flexibly to
accommodate diversity within the increasingly integrated and unified economy which
extends across Western Europe. In other words, closer union in Europe is likely to

mean at some stage in the future a confederation, probably of a loosely structured kind.

(iii)  Basic Civil and Political Rights

Human rights have come sharply into prominence during recent years, so much
so that there is a tendency to judge all constitutions according to the extent to which
they endorse political democracy and affirm basic human rights. This preoccupation
with human rights was present in the post-war reconstruction too, though with less overt
concern for a highly specific definition of such rights and the formal machinery for

their enforcement.

Most of the new post-1945 constitutions proclaim in different ways a respect for
basic rights. The constitution of the Fourth Republic explicitly invoked in its preamble
the principles proclaimed in the Declaration of the Rights of Man and of the Citizen, as
well as enumerating a range of general social entitlemcnts.‘ The Italian constitution
contains numerous lofty references to the principles to which the state is said to be
committed, ranging widely from those which affirm civil rights to those which specify
rights to social protection and indicate some of the conditions under which the economy
should operate. The most powerful and concentrated statement of basic human rights
occurs, however, in the West German Basic Law, the first 19 articles of which prescribe
such rights and declare them to be inalienable and binding legal principles. This led
logically to the establishment of a Federal Constitutional Court in 1951, and it is through
the extensive jurisprudence of this body that the interpretation of basic rights has since

then taken place. The outcome now is that the Federal Republic has a large quantity of
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case law providing interpretations of the meaning of its constitution which renders it
unique in Europe. Indeed, it is only in the USA that a judicial body, the Supreme
Court, plays a comparable part in declaring what the constitution means and in adapting

its terms to the demands now made on it.

However, the point just made about the judicialisation of disputes relating to
individual rights enjoying constitutional protection needs to be qualified by a comment
on the nature of judicial decision-making in systems of law based on the Roman Civil
Law tradition. In such conditions judges tend to view their task as the discovery of
what the law really is. It is a matter of correct deductions from texts or principles to
specific conclusions, and in this process strictly procedural considerations play a large
part. This approach to the judicial function differs substantially from that found in the
Common Law tradition. Here, whether in the USA with its written constitution or in
the UK with judges confined to a narrower range of review, there is a stronger belief in
the importance and legitimacy of judge-made law. Review is a method of adapting the
law, of filling gaps, and of developing the constitution itself. This confers, actually or
potentially, an important political role on judges, no matter what may be their status of
neutrality in a party sense. On the whole, in Continental Europe the judiciary retains a
narrower view of its functions. There is generally less inclination on the part of judges
to embark on the kind of wide-ranging critical assessment of the meaning of terms in a
constitution or law that is sometimes manifested in Common law jurisdictions and,
therefore, less risk that their conclusions will have a radical political impact. The
record of the West German Federal Constitutional Court may be held to support this
view: the Court’s conclusions are large in volume and extensive in range, but there are
relatively few judgements which have changed in a decisive way the quality and value
of the rights protection under the constitution. One example of such a judgement,
however, is the 1957 ruling on the joint tax liabilities of married couples which

ultimately worked strongly in favour of treating men and women equally.11
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failure i r nce: ions for
In this section a few remarks will be made about the record of the post-1945
reconstruction in practice. This will then facilitate some comments on the one major
‘reappraisal’ which took place in the thirty years between 1945 and 1975 - the

repléccment of the Fourth by the Fifth Republic in France.

In important respects post-war constitutionalism evolved in highly favourable
conditions. The popular reaction against earlier mistakes and excesses remained strong;
Western Europe found itself exposed to a Soviet threat and on this account received a
guarantee of its security in the shape of NATO and a commitment from the USA to
defend Europe; economic recovery came quickly and went ahead with remarkable
persistence over many years; there was a gradual recovery of national identities but no

revival of nationalism as a destructive force making for international conflict.

These conditions promoted a rapid stabilisation of the new constitutional regimes.
This process was underpinned by two important factors. One was the relatively
widespread agreement on an economic and social order resting extensively on a free
market and private property, but qualified by acknowledgement of a legitimate role for
public authorities in the management of the economy and the maintenance of adequate
levels of employment, investment and economic growth. The relative strength of the
commitment to market methods as opposed to Government intervention in the economy
varied from one country to another. But nowhere was a socialised command economy
accepted, just as a return to a laissez-faire view of the state’s role was everywhere ruled
out. Of equal importance was the existence in most countries of multi-party conditions
in which generally the parties proved far more willing than formerly to cooperate in
sustaining the constitutional order. The one great exception to this was France, where

blockage in the party system eventually provoked radical changes in the regime.
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The outcome, particularl‘y in Northern Europe, including the Federal Republic of
Germany, was that the reconstructed constitutions were applied with success. Stable
parliamentary government under coalition constraints became the norm. It was
relatively easy to find consensus in societies committed to economic growth and generous
social policies intended to protect everyone in the society to the maximum extent
possible against the hazards of life. Naturally, it took some time for these developments
to take shape and come to fruition. But by the early 1960s they were seen by many tc
be the norm in Scandinavia, the Low Countries, the Federal Republic, and Austria.

The same was largely true of Britain.

The mode of parliamentary government re-established after 1945 was one in
which the parties were becoming far more important than the parliamentary institutions
themselves. As a result parliamentary institutions have in many countries receded into
the background, becoming little more than vehicles for the expression and transmission
of the interests and opinions of parties. There was, however, one case in which

restored parliamentary rule did not prove successful, France.

It is true that France was not the only country in which a restored parliamentary
regime resulted in a high degree of executive instability. Italy also encountered these
difficulties, but they did not prompt any serious challenge to the form of government as
such, chiefly because a single party, the D.C., was dominant after 1947 and nearly all
the parties, with the exception of the Communists, were prepared to enter into coalition
arrangements if necessary. The case of France was, however, different. There the
parties were collectively responsible for a level of executive instability which proved to
be a severe handicap in the effort to resolve the very difficult problems of
decolonisation which France then faced. Internal tensions increased and the regime lost
respect in the eyes of its citizens. Nevertheless, though the objective pressures were
strong, it is unlikely that the Fourth Republic would have been replaced by the Fifth

had there not been an alternative political leadership available in the shape of de Gaulle
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who, most crucially of all, had his own well-defined views of the kind of constitutional

settlement needed in France.

The Fifth Republic, established under the constitution of 1958, expresses an
unusual and so far successful compromise between a parliamentary regime and one
which acknowledges an executive authority founded on popular vote. Admittedly,
these different conceptions of how best to distribute authority amongst institutions were
not clearly articulated in the original 1958 constitution, which was potentially more
'parliamentary’ than ’presidential’. However, the 1962 amendment in favour of direct
election of the President changed that position. Henceforth the President could claim a
popular mandate and by virtue of that uphold a wide interpretation of the constitution’s
definition of presidential power and duties. It is true that in some degree a bicephalous
executive has survived, with a prime minister dismissable under somewhat difficult
terms by the National Assembly. However, with the exception of the period 1986-88,
the majorities in the Assembly and those expressed by the. popular vote for the President
have coincided. As a result the executive authority of the President has been

extensive,and he is widely accepted as the principal voice in government.

Along with the strengthening of executive authority there occurred a severe
reduction in the authority and power of Parliament. The French National Assembly
was subjected to a range of procedural limitations vis 2 vis the Government, and its
legislative rights were curtailed in various ways.12 Equally significant was the decision
to make a parliamentary mandate and the holding of ministerial office incompatible,
which in turn has madc it easier during the past thirty years for a high proportion of
ministers to come to office from the public service. To an extent without parallel in
Western Europe, the constitution of the Fifth Republic has thus weakened parliamentary
government, this process being accompanied by a considerable strengthening of the

bureaucracy. This unusual attempt to reconcile what look like conflicting principles has
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* had widespread support in France, where the Fifth Republic appears to be firmly

established. But it has found few imitators in Europe.

The constitution just discussed represents an effective response to an impasse
created by the weakness of the executive authority. Reappraisals in very different
conditions took place in the 1970s in Spain and Portugal. Here the problem was how to
escape successfully from the constraints of long periods of authoritarian rule, by Dr
Salazar in Portugal and by General Franco in Spain. It is impossible here to consider in
detail the constitutional changes which occurred in both countries in the period 1970-76,
and later. Portugal gradually made a transition from quasi-military and revolutionary
rule to a form of government which embodies parliamentary and presidential elements.
In Spain the transition to a new constitution was complex and cautious, in part because
General Franco had made transitional arrangements for the years after his death, notably
by providing for restoration of the monarchy. Since Franco and his movement were not
without support, the transition had to be handled carefully. The new constitution of
1978 established a constitutional monarchy with full parliamentary government, and this
has proved to be remarkably effective in accommodating Spain to conditions of
competitive party politics, majority rule, and acknowledgement of an extensive code of
basic rights. In addition the new constitution had to provide for a substantial degree of
autonomy for the provinces of Spain, some of which were and are the source of

demands which threaten the stability of the national state.

The constitutional reconstruction of Spain in the mid-1970s is one of the most
successful examples known of an orderly transition from authoritarian to democratic
rule. No doubt this success was due extensively to favourable conditions not
experienced sixty years ago wheﬁ Spain underwent a period of great instability. There
was by 1975 a larger and more mature middle class, industrial development had made
substantial progress, and there was in Western Europe as a whole an environment of

stable democratic institutions which worked strongly in favour of a movement in the
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same direction in both Spain and Portugal. Moreover, both countries quickly aspired to
join the European Community, and it was a precondition of such a' step that reasonably
stable democratic conditions should exist. In January 1986 both acceded to the
Community. As in the case of Grcc'cc, which joined the Community in 1981,
membership became a powerful factor working in fa;rour of the consolidation of the new

democratic regimes.

h n nstitutional r n
During the past ten or fifteen years there are essentially three issues which have
influenced constitutional development in some degree in most West European countries.
The first is the call for decentralisation, the second is the pressure for more meticulous
attention to human rights, and the third is the need to adapt to the continued erosion of

the rights of the national states now within the framework of the European Community.

There is no single or decisive source of the call for decentralisation. In some
instances it clearly stems from national minorities distingﬁished variably by language,
culture or religion from the majority of the population. Examples of this kind are to
be found in Great Britain, in Spain and in Italy. In Belgium too there is a similar
problem, unusual in that it occurs in the shape of a division of the whole population
into two communities distinguished from one another by language. Constitutional
amendments in the fulfilment of earlier constitutional commitments have taken place in
Bclgium13 and Italy to meet this demand for greater internal autonomy, the new Spanish
constitution provided for a process of political devolution, whilst in France measures of
administrative decentralisation were put into effect without constitutional change after
1981. Even in Britain, there were in the 1970s attempts to confer a degree of political
devolution on Scotland and Wales, though these were ultimately unsuccessful and did not
come into operation after adverse popular votes had been recorded in 1979. Whether
constitutional concessions can accommodate the demands of minorities depends, however,

on the extent to which the demands made are negotiable. In some instances, for
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example in the case of Basque separatism, Corsican separatism, and Republicanism in
Northern Ireland, the nature of the deménds rules out a negotiated solution and
agreement on acceptable constitutional amendments. This occurs because the minorities
in question reject entirely the state of which they are part: their objective is unilateral

independence.

In all Western societies sensitivity in respect of human rights has become greater.
This process has to some extent also been accelerated by the consolidation of institutions
at the European level, notably the European Community and its body of law, and the
European Court and Commission of Human Rights in Strasbourg which operate within
the framework provided by the Council of Europe and the European Convention on
Human Rights (1950). As a result of these developments it has become possible for
citizens and organizations to challenge their domestic jurisdictions in various ways by
demanding that they apply the higher standards embodied in provisions to which their
. own states have acceded. Slowly and in a piecemeal way something like a European
jurisprudence relating to the riéhts of individuals and private corporate bodies is taking

shape.

The domestic response to these trends is variable. In France there has since
1974 been some strengthening of the Constitutional Council’s powers to rule on the
compatibility of proposed legislation with the constitution. There has too been the
appointment of a 'médiateur’ who functions as a type of ombudsman to whom
individuals can appeal for redress of grievances. In West Germany, in contrast, it has
not been deemed necessary to extend further the protection already afforded by the
procedures of individual constitutional appeal, though in the face of modern data storage
methods action has been taken to strengthen protection of the individual’s privacy, and
the ombudsman device has been set up by several Liander. The country most seriously
affected by these pressures for an extensive and meticulous interpretation of rights is

Britain. The reason for this is to be found not so much in the abuse of powers in
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Britain or in real limitations affecting individual rights, as in the tensions produced by
the impact of formalised principles and procedures on a constitutional tradition which is
unwritten, informal and embodies the principle of parliamentary sovereignty. It has so
far proved hard to reconcile these different approaches to rights protection - on the one
hand specific, flexible and discretionary, on the other general, abstract, and often
inflexible. No enactment of the European Convention into domestic law has occurred
in Britain, despite the demands for such action which has been generated by the
relatively large number of decisions by the European Commission confirming breaches

of the Convention on Human Rights.

Thirdly, there is the need to adapt the nation state to ever closer integration in
the European Community, an association now embracing twelve member states. So far
it has been possible to achieve a large measure of economic integration without a serious
clash between the Community and one or more member states, and without changes
making it obvious to citizens that they are no longer subject principally to the exclusive
jurisdiction of their domestic political authorities. It is possible that the 1985 legislation
on the Single Market, the achievement of which is scheduled for 1992, will make
qualitative changes necessary, though this is by no means certain. It is conceivable, for
example, that the development of the Community might thereafter be arrested at a stage
which could be designated economic integration by cooperating quasi- sovereign states.
In that event no immediate constitutional reappraisal would be necessary either by
member states or by the Community as a whole. On the other hand, such an outcome
to a process dedicated to ’closer union’ appears to be unlikely. The integration process
has so far been dynamic, and has already affected many sectors of social life which are
not in a narrow sense part of the economy. The urge to harmonise will remain
strong,and there will continue to be a demand to subject the Community institutions
themselves to more effective democratic control. It is, therefore, likely that the nation
state will face a continuing erosion of its domestic sovereignty, and for that reason will

need to consider seriously both its own internal constitutional adaptation to changed
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external circumstances, and the extent to which changes are required in the Community’s
institutions to take account of the accumulation of powers at that level.
Reappraisal in 3 New Age

The constitutional reconstruction of post-1945, along with later exercises in
construction and reform in Western Europe, present a series of remarkable achievements.
Superficially at least the extent of success can be seen in the way in which constitutional
conflict has diminished or vanished altogether in many states. Broadly speaking, the
whole of Western Europe is committed to democratic government, protection of basic
human rights, and the pursuit by the political authorities of a high level of economic
well-being and social security. There are disputes about how best to pursue the
economic and social objectives, some arguing for more reliance on market relationships,
others pressing for more stress on public service provision and regulation. But these are
for the most part differences in degree, and not of principle, and this has been
confirmed by the revival of market-oriented economic policies in the 1980s. Far from
stimulating a reinforcement of socialist doctrine, this phase has accelerated the decline of
genuinely socialist arguments and proposals: the social foundation for Western

constitutionalism remains managed capitalism and a socially conscious market.

Under these conditions it is doubtful whether Europe faces the challenge of a
radical reappraisal of prevailing constitutional forms amd methods. It appears likely
that present support for a democratic political order, committed extensively to consensus,
and sensitive to the individualist emphasis on the sanctity of private rights and claims,
will persist. There are, however, some features of present circumstances which may
prompt a search for constitutional change, and in this concluding section these will be
presented briefly. It should be noted immediately that the matters to be raised point in
different and conflicting directions, thus making the task of reappraisal especially
difficult.

(i) There is some uneasiness in the face of the impersonality and remoteness of

governing institutions. Often this is expressed as a complaint against bureaucracy and
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its defects. A variety of responses is possible; one is to strengthen responsibility of
political officeholders, another is to decentralise, and yet anothcf is to widen individual
participation. Arguments have been advanced in many countries for all these
possibilities. The crucial difficulty lies in reconciling the demand for responsive, non-
remote government with the imperatives of efficiency in modern large-scale social
organisations. No satisfactory solution to this dilemma has been found, except perhaps
in relatively small societies such as Switzerland which are internally highly
differentiated. But the creation or reproduction of such conditions is difficult and, as a
rule,impossible.

(ii) There are signs of something approaching hyper-sensitivity in respect of
individual rights, an attitude accompanied by a tendency to underrate both individual
duties and collective social benefit functions.  This strong emphasis on individual
claims is proclaimed in the subjectivist and individualist premises of much modern
political theory, especially that proceeding from the Anglo-American tradition. It is an
approach that renders many forms of collective action difficult or impossible. This may
turn out to be a matter of especial significance in relation to the protection of the
environment and similar issues, all of which have now become matters of urgency. Yet
it is difficult to tackle such problems on an individualistic basis: the environment
encloses us all and its protection, along with conservation of natural resources, may well
call for the acceptance of constraints currently regarded as incompatible with the
standards of human freedom and economic well-being to which we aspire.

(iii) Pointing away from the two previous issues is the future evolution of supra-
national institutions and relationships. The dynamics of economic integration has been
in favour of economies of scale, and a remarkable degree of concentration across
national boundaries has already occurred. Economic integration has called for
appropriate supra-national institutions, and holds out the prospect of further
development towards political integration in Western Europe. Yet this, if it takes place,
is almost certain to magnify the problems of remoteness and large size of governmental

institutions. This cannot be reconciled easily or completely with the stress on individual
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rights and participation referred to above. There is too in relation to the evolution of
the European Community an external imponderable. Profound political changes are
taking place in central and Eastern Europe, pointing towards democratisation, protection
of human rights, and rejection of the monopoly power of the state inherent in post-war
communism. This is bound to have implications for the European Community, pointing
perhaps towards a need to arrest its further consolidation as a political bloc sharply
demarcated from its neighbours to the East.

(@iv) Finally, it needs to be recognised that stability and prosperity have brought risks
for the quality and standing of political elites. Broadly speaking, what has happened is
that politics as an activity has been thoroughly professionalised, becoming the specialised
concern of parties and their most active members. The professional politician does,
however, live under the imperatives of democratic politics in pluralist societies. This
means that he (or she) can rarely offer leadership, but has instead to give priority to
adjustment, compromise and consensus formation. Whatever the practical benefits of
such an approach to political activity may be, it rarely offers inspiration or commands
enduring respect. Furthermore, the democratic politician who lives off rather than for
politics is exposed to temptations of a material character which constantly threaten his
reputation and standing:13 ‘the ease with which in some countries the dominant political
elites vote themselves financial privileges makes them sitting targets for public
disapproval. Overall, the result is that the standing of the contemporary professional
politician is not high. This in turn may increase the susceptibility of the mass
electorate to the attractions of personalities and political movements with unconventional
programmes and claiming to stand for completely different values from those advanced

by current professional party politicians.

The incidence of this phenomenon varies greatly, and it is in addition much
influenced by specific problems and circumstances. A recent example in several
countries is the level of foreign immigration. Nor is it certain that constitutional

measures can usually deal with the problems just referred to. However, at the very




least there may in some countries be a case for re-appraising the position of the
professional in politics and, more generally, of the privileges conferred on parties. To
command respect, the professional politician should not enjoy too high a level of job
security, and equally there is no strong case for relieving parties of the need actively to
gain and keep members and their financial contributions. The Greeks were perfectly
familiar with the descent from democracy into oligarchy. This development may have
gone some way in contemporary Western Europe and, if so, this would justify an effort

of constitutional reappraisal.

July 1989.
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Eootnotes

1. Carl J. Friedrich, The Political Theory of the New Democratic Constitutions, in
Constitutions and Constitutional Trends since World War 11, edited by A J Zurcher, New
York, 1955, p.34.

2. The most comprehensive treatments of the politic's of the Fourth Republic is
provided in P M Williams, Crisis and Compromise: politics in the Fourth Republic,
London 1964.

3. For a detailed account of the drawing up of the Basic Law see J.F. Golay, The
Founding of the Federal Republic of Germany, Chicago, 1958.

4. The phrase ’consociational democracy’ came into common currency in the 1970s,
and this owed much to A.Lijphart, The Politics of Accommodation; pluralism and
democracy in the Netherlands, Berkeley, 1968.

5. A good general survey of Italian political methods is to be found in G. di Palma,
Surviving without governing; the Italian parties in Parliament, Berkeley 1977.

6. Arts. 63 and 67, Basic Law.

7 It was one of the conditions laid down in the 'Frankfurt documents’ of July 1948

that the new West German constitution should be federal in character.
8. Art 79(3), Basic Law.

9. For a detailed account of the West German federal structure, see N. Jchnson,
State and Government in the Federal Republic of Germany: the Executive at Work,
Oxford, 1983, Chap.5.

10. These words appear in the Preamble to the Treaty of Rome, 1957, establishing
the European Economic Community.

11. B Verf GE 6, pp 55-84.

12. Constitutional amendments in 1970 and 1971 established three regions and two
Cultural Councils in Belgium, these to be the basis for a considerable internal
decentralisation.

13. The distinction between living for and living off politics was made famou§ by
Max Weber, notably in the lecture Der Beruf zur Politik, 1919. The distinction is made
in many other passages in his writings on political sociology.
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PARLIAMENTARY CRISIS AND HOW TO STRENGTHEN DEMOCFACY

A

1) Constitutionalism and parliamentary system

There was a crisis of parliamentary systems btetween the two

world wars and the new constitutions after 1945 reacted - and

)]
@]

m
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times overreacted - to this crisis. The foundingfathers

r

-
|

he new Republics in France, Italy and Germanv constitutio-

O
Lt}

A

nalized the parliamentary system which had developed under the
0ld regimes (Belgium 1831, Netherlands 1815, liorway 181l, Swe-
den 1809, Italy, Statuto Albertino of 1848) inspite of a more
dualistic constitution which did not recognize the supremacy
of parliament.

The new constitutions were obsessiveley concerned with
avoiding the inter-war crisis of pariiamentarism and materia-

lized some of the theories on the "rationalization of parlia-

mentarianism" discussed in many countries on the continent

since the old debate launched by Redslob on the authentic (e.g.
British) and the phony (e.g. the French) forms of parliamen-
tarianism. France was an exception because it reproduced in
the Fourth Republic (1944-1958) a2 still more liberal and demo-
cratic replica of the Third Republic (1871-194C). Cnly wich

de Gaulles access to power an extreme rationalization cf par-
liamentarianism took place in France. René Capitant and Michel
Debre had developed the French version of a raticnalized par-
liamentary system already under the Fourth Republic. It took
shape in 1958 in a process which was completely dominated by

de Gaulle's executive without major involvement of parliament.




The communication which took place was rather between the exe-

()]

cutive and the people than between the traditional two major
powers in the parliamentary system. This process which led to

the Fifth Republic of France was the result cf the only major

crisis of parliament which can te traced in post war Europe

‘except Greece in 1967). But the rarliamentary crisis was only

c

y

14

3 minor aspect of a system' sis, unable to cope with the

0

problem of decolonization. It is most likely that de Gaullef
having solved the Algerian problem, could have as well governed
with the constitution of the 4th Republic with the only diffe-
rence that he might have prefered to withdraw from the post of a
prime minister to that of president of the republic with much
less power than under the constitution of 1958. The later cri-
sis of 19€9 showed, however, that even the power of a president
under the semi-presidential system cf the S5th Republic was

emained alive a certain nostal-

3

rather limited. In France there

ia fecr the "true parliamentary system" of the 4th Republic,

uq

but it gradually withered away. Mitterard - once a forceful
opponent of de Gaulle's system was aptly using it for his own
purposes. He completely atandcned the former concept of his

Socialist Party for reparliamentarizing the system. (cf. wen

§9]

eyme, 1987, pp. S56fFf)

Ce Gaulle's return to the semidualist system was less in-
spired by the presidential system than by the Orleanist-type
pre-parliamentary constitutional dualism. Under de Gaulle, the
claim to have a monopcly of representing the nation occasionally
led to the sort of phenomena which had once made politics diffi-

cult in constitutional monarchies: for instance, when the majo-




rity in parliament felt itself to be in opposition. In a pure
parliamentary system, the sort of opposition which the presi-
dent of the Senate, Monnerville, tried to organize in 1962
would be scarcely conceivable.

It was not until the parliamentary =lection of March 1086
that fhere was once again talk of a new crisis in the semipresi-
dential system. The UDF and RFR together wanted tc do a 'Mac-
mahon' on Mitterand. Using the historical precedent, they threa-
tened that in the event of their victory, he would have tc 'se
soumettre ou se démettre' (yield or resign). The 'cohabitation'
of different majorities would be made impossible right at the
outset by individual components refusing to cooperate in a
coalition. That, in turn, represents the teginning of a renewed
discussion on the possibility of transforming the Fifth Republic
intec a full presidential system. This is precisely what earlier
experts regarded as impossible. To begin with, no less an au-
thority on France than Stanley Hoffmann regarded the regime
moving back tcwards a parliamentary system as more likely. How-
ever, the 'internal logic of the systeh' was often put forward
as an argument in favour of 'presidentializing' it. The 1981
change In power appeared to have halted this develeopment. In
1064, [itterand had branded the gradual exransion of the powers

of the President as a 'permanent coup d'&tzt'. (Mitterand, 1284)

[y

As of 1974, the candidate of the Left has adjusted one step at
i time to the presidential idea and the supremacy of the Presi-
dent. (Duhamel, 1¢80, p. 279) Since 1981, he has even reacted

in a more Gaullist fashion than de Gaulle himself over certain




issues. Fcr the eventuality of two hostile majorities, even
the Socialists are, once again, beginning to reopen the dis-
cussion on complete 'presidentialization' of the system. %With-

ystem, Guy Mollet

m

cut showing any enthusiasm for the 2American
(1973, p. 150ff) had, in resignation, once suggested removing
the hybrid element by letting the people choose between two
models, a parliamentary one and a presidential one - 2 well-
meaning prorposal but one which could certainly have demanded
toc much of the pecple and could, under certain circumstances
have left the decision regarding the system to short-lived
majorities. The left wing, as represented by Pierre Mauroy
(1985, p. 14), is still strictly against a full presidential
system. The electoral reform of 1985, a return to proportional
representation in Parliament, on the other hand, could be seen
as a step towards parliamentary goverﬁment, but the decision
was revised after the victory of the gaullists during the next
elections.

In all the other European countries mecre or less traditio-
nal forms of parliamentarianism took shape. Some systems moder-
nized their constitutions rather late such as Sweden (1971 and
1975) in order to diminish the power of future monarchs. Cthers
launched a debate on modernizzation and rationelization such as
Italy. But in Italy it was predominantly the Socialists who
launched the debate about a change in the system. Refecrm of
electoral law, a unicamerial system (as introduced by Denmark
and Sweden after 1945) and the popular election of the Presi-
dent of the Pepublic along the french model were demanded.

(Amato, 1982) The critics (Pasquino, 1982) did not hesitate to




show that these propositions were mainly in the interes: of
the smaller coalition partner in government, such as the Jo-
cialist Party under Craxi. They are neither in the interest in
the Two majcr parties (Communists and Christian Democrats) nor
in the interest of the minor parties such as Republicans, Li-
berals and Social Democrats. This is the major reason why the

constitutional

[@h
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debate will go on without effective resu

amencarents
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All the rest of the parliamentary systems have intrcduced
minor changes in the rules between the powers of parliamentary
systems. One of the largely overrated attempts to rationalize

parliamentary systems was the German constructive vote of non-

confidence, imitated by Spain in 1977. This provision was a ty-

pical reaction to the problems of the ‘leimar Reputlic without
knowledge of the forthcoming problems of the Republic of Bonn.
Where the mechanism of confidence was involved to topple a

government (1972 against Brandt without success, 1982 against
Schmidt successfully) the provision showed rather detrimental

sides. It forced the coalition partner who wanted change to

[oN

consrire behind the back of the zcting Federal Chancellor 2n

cr
O
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contdminated the climate amont the ccalition rartners. 2
it was surerfluous Decause of She 2cnsideratle concentration
of rarties in the system. Zoth Cermany and Spain ended up with
4 major parties inspite of much fragmentation 2t the fringes

of the party system and the new social movements.

Constitutional rationalizaticn of parliament proved to be

unnscessary, Secause most of the zovernrments are ne lon~er
tceprled by She shiftinz rarliamentary najcrities. The author
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(von Beyme, 1985, p. 329) has demonstrated that 1947-1083
only 20 governments in Europe fell because of a vote in par-

liament. The major reasons for cabinet disintegration were

€lections (143) and change of coalitions (81). Parliamentary
Systems - compared to pre-war times have democratized. Elec-
tions - as they should - have become the main reason for govern-
mental change. Parliamentary oligarchies are still existent,

tut less powerful than they used to be. Governmental stability -

always endangered in the early periods of parliamentarianism
(figures in von Beyme, 1973, pp. 875ff) has increased. Only
extremely fragmented multiparty Systems such as Finland, Italy
(and for ethnic conflicts Belgium) show little government sta-
bility of about one government per year (Belgium one and a half),
whereas the average is about 30 months. (von Beyme, 1985, p.331)
The most important developments away from the crisis of parlia-
ments in the pre-war years are not the constitutional arrange-
ments for limitations of the parliamentary principle, but are

the changes in the party power structure of parliament.

The changing power structure within parliaments: the parliamen-

tary groups

In some constitutions - especially in Lutheran countries such
as Denmark and West Germany - the representative principle is

explicitely written down to defend deputies against imperative

mandates. This defense was directed against mass pressure in

the constituency or lobby pressure from organized interests. But

it did not apply to the pressure from the party outside parlia-




ment which was 2ble as well to enroach on the free conscience

of parliamentarians.

In the days of the older parliamentarianism there was
since Duverger (1977) the assumption that the preponderance of
parliamentary groups outside parliament depended on the genesis
and social background of the respective party: bourgeois parties
developed within parliament knew a hegemony of the parliamentary
group - socialist parties, on the other hand, rather a prepon-

derance of the Weltanschauungs' Party outside parliament. The

differences have withered away. In Socialist parties parliamen-
tary groups gained in power. In bourgeois parties, - especially
among the Christian Democrats, less so among conservative par-

ties - the party outside has been strengthened with growing im-
portance of members, party conventions and party democracy.

The development of the Parteienstaat or partitocrazia may

have weakened parliament as a whole, but has strengthened cabi-
net stability and the capacity for continuous state intervention
on the lines of a coherent programme. The question of how to

strengthen democracy cannot be answered unless we know the in-

ternal power structure in the parties and parliamentary groups
which streamline parliamentéry decisions. It has been rightly
suggested by experts that we should use as our units of analysis
not Parliament as a whole or even parliament minus the govern-
ment but rather these party grouping and/or combinations of
them.(King, 1976, p. 13) In modern parliamentary systems zhsre
are very few decisions made on a non-party basis, such as
votes" in the House of Commons (Richards, 1972), or "non-party"

or all-party committees of one sort or another where the back-




bencher behaves more like an American congressman, for whom
the executive-legislative dualism is sometimes more important
than the party dimension. In those rare committees the back-
bencher may feel free of party bias and so be able to confront
government: "you can get the minister and grill him - grill
him in an all-party atmosphere".(King, 1974, p. 101) But in
general the partisan dimension is the most important unit of
analysis of behaviour in parliaments. There are now few parlia-
ments where individuals, minorities dr even parliament as a
whole have considerable importance vis-d-vis the government,
and where the centres of parliamentary decision are dispersed
to the extent, say, of the Italian parliament. (Di Palma, 1976,
p. 150)

Democratization of parliaments developed concomittantly with
party penetration. This meant in most.cases increasing influence
of the parties outside parliament on parliamentary decisions.

The development of the Parteienstaat, which, according to

some German theories, made the o0ld system of liberal represen-
tative democracy an obsolete form of the parliamentary system
(Leibholz, 1967, p. 93), has indeed shifted the balance of power
in all modern mass parties. This is all the more so as the party
system has become more concentrated in the post-war period, and
as the bourgeois parties have become modern "catch-all parties"
without restricting themselves to certain social or religious
groups. The most notable example of such a party is certainly
the CDU in Germany, which can be called the first authentic

" L =
Volkspartei in Western Europe.




The development of social democratic parties in northern
Europe, from the ghetto of working-class sub-culture to the
modern catch-all party which attracts more and more groups from
the middle class and the intelligentsia, has also contributed

to a shift in the power balance. Again, West Germany is frequent-

ly suspected to have developed the most outspoken Tweedledee-

Tweedledum party system. And if we compare the statutes of the

two biggest parties in that country, the internal provisions
for the relationship between party and parliamentary groups are
almost identical: the social democrats make the parliamentary
group responsible to the central institutions of the party only
in a very indirect way (§ 20) and the Christian Democrats appear
only slightly more in favour of the autonomy of the parliamen-
tary group: "resolutions of the party conventions and the pro-
gram" are "the basis of the work of the CDU parliamentary group".
(Flechtheim, 1973, pp. 360, 364) Similar statements can be found
in the statutes of most other social democratic parties.

In northern Europe one sometimes finds greater differences
between the formulation of the rules by bourgeois parties on
the one hand and bv social democratic parties on the other hand.
The precarious equilibrium between party and parliamentary group,
attributed to a middle stage of development in Duverger's typo-
logy, is formally stated in party rules such as those in the
statutes of the Finnish Centre Party, where "common delibera-
tions of party delegations and the parliamentary group on the
governmental policy" are prescribed. (Nousiainen, 1962, p. 36)

In Switzerland the Conservatives clearly emphasize a complete
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autonomy of the parliamentary group, whereas ‘the Social Demo-
crats since 1966 have provided only a certain autonomy for the
parliamentary group within the zeneral resolutions of the party
congress of the party leadership (art. 21).(Gruner, 1969, p. 205)

In the post-war period, a clear and global tendency towards
the parliamentarization of formerly anti-parliamentary groups
has continued to take place. ilental reservations against the ma=-
jority principle of parliamentary government were to be found
in the programmes of some conservative of Christian parties
(such as the Christian Historical Union in the Netherlands) even
after the war. The socialists meanwhile adapted to parliamentary
government step by step via the "ministerial socialism" of indi-
vidual socialists in bourgeois government up until the complete
takeover of governmental responsibility. Parliamentary sociali-
zation has integrated even those parté of the more radically
minded socialists in the governing socialist parties. Surveys
among the younger rebels in the parliamentary groups show that
these usually dropped out of parliament or gave up certain ideas
of the direct realization of the "public will" as formulated by
groups in the electorate outside parliament. (Badura/ Reese,
1976)

Recent surveys of parliamentarians show that to some extent
Duverger's typologies are still viable. In a polarized party sys-
tem such as that of Italy, the communist MP is party-oriented
in his activities and attitudes while the Christian Democratic
deputy looks towards parliament and his parliamentary group
rather than towards his own party.(Leonardi et al., 1978, p. 173)
This does not mean, however, that the bourgeois parties are com-

pletely concentrated on within-parliament information systems;
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Ly outside), and tend to emphasize the "free mandate" even more
than do the social democrats.

Nevertheless, occasional Surveys are not capable of veri-
fying for once angd for all the global typologies concerning the
relations between parties and parliamentary groups. Clear chan-
g€2s have to be taken into consideration which make these typo-
logies less useful, and which need further differentiation of
the hypotheses. According to the abovementioned figures for
Italy, the political parties as primary sources of information
for the deputies do not show such considerable differences (PCI,
100 per cent; DC, 71 Per cent) as must have existed when the
Communists were still a party that reluctantly participated in
parliament, and when the predominance of small cliques of
Christian Democrats Was so unbroken that the mass mobilization
of the party outside parliament seemed to be less necessary.

The more evident orientation towards the party of deputies
of workers' parties may, in many cases, cause frustration and
disenchantment. In Britain only 18 Per cent of Labour deputies
(as against 80 per cent of the Conservative party) saw their
party head office as a major source of information. The remain-

der were considerably dissatisfied with the information service
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and research support that was provided.(Barker/ Rush, 1970,

p. 23U4) Nor is it likely that the help given to Conservative
deputies is very much more superior to that in the Labour Party:
Conservatives simply expect less, and are therefore less often
disappointed.

Surveys in other parliamentary systems have given more
emphasis to the hierarchical structure of information. In multi-
party systems such as in the Netherlands the smaller parties
have so little help from their head offices that they have to
rely to a greater degree on private sources and interest groups.
The larger parties are run mainly by party specialists who rely
heavily on a few extra-parliamentary actors’ as well as on expert
knowledge. (van Schendelen, 1976, pp. 231-50) This hierarchical

1" in_

structure of information and activity is overlooked in some
centive studies", which explain political behaviour in terms
of "strong inner needs". (Woshinsky, 1973, p. 3)

lioty

The question ofv¥to strengthen parliament implies among

other things the pluralization of information. This has certain-

ly increased since the develonment of new social movements.

Also deputies under pressure of party discipline have more com-
munication with groups outside the parties prorner. Within his
party the tendency to form wings and cpinion groups has in-
creased as well. All the major catchall parties have shown this
in the 1980s, most strikingly the German SPD.

0ddly enough the ecological parties have tried to impose

the most rigorous restrictions to individual behaviour among

their deputies by the device of rotation in office and limita-
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tions to the income of deputies. This has strengthened the
collective bodies enormously and given the parliamentary group
considerable power over their members because the deputies
financially and organizationally are more dependent on their
party than deputies in traditional parties.(Fogt, 1983) This
practice has, however, generated counterveiling forces within

the ecological parties. Correntocrazia and internal party strife

develop more disintegrating force than in other groups.

Democratization of parliamentary systems by oppositions?

The hopes of many liberals, radicals and libertarian socialists
to democratize parliaments via strengthening the individual de-
puty were doomed to failure under the conditions of the party

state. The "decline of parties" did nhot take place. If the par-

ties lost members in some countries, and party identification

was declining in many countries - though less strikingly in
Europe than in America - they were able to strengthen their

roles in elite recuitment and policy formulation. Both functions

~ predominantly take place in parliament.

Not even referenda - except in Switzerland which has no
parliamentary system - were able to break the power of party
machines. Italy is the most striking example. The people in
the 1970s and 1980s in most referenda decided as they were told
by their respective parties. Attempts to kill progressive par-
liament bills as in the case of divorce and abortion failed.
Even unpopular institutions such as public subsidies for the

parties were not revoked by popular decision. Hopes for counter-
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legislation by the people were also doomed to failure.
The only way to democratize parliament and the dominating
parliamentary majorities and governments was to increase respon-

siveness to popular demands from below. Extra-parliamentary

oppositions and new social movements were more successful during

the 1970s and 1980s than ever in the history of parliamentarism.
lew oppositions, even when they think o»f themselves in
terms of fundamental oppositions have more impact on parlia-
mentary decisions than in the early periods of parliamentary
government. The Greens were harrassed by a lot of petty impedi-
ments from the part of the party establishment when they first
entered parliament. But nevertheless they integrated fairly
quickly into the system. In cases where vital issues were at

stake they entered informal coalitions. On the German Laender

level they entered so far twice even a formal coalition. (Hesse,

1985, Berlin 1989)

The ideological zeal of an opposition is sometimes shaped
by its ability to influence legislation. This ability is least
developed in the Westminster model of a winner-takes-all si-
tuation. Especially after a landslide victory of the govern-
ment party, such as Mrs Thatcher had in 1983, the opposition
tends to be demoralised. Labour attendance in the Commons these
days is so poor that it is beginning to worry even the govern-
ment Whips, and Labour Whips appear to have difficulty in
finding speakers.(Hattem, 1984) Loose talk about "post-parlia-
mentary democracy" is possible only in countries with a weak

opposition. Fortunately the British public still rates Parlia-
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ment very highly because it does not differentiate between
the formal and the real powers of the House.(Norton, 1981, p.
245)

In studying the impact of ideological orientations we have
to concentrate our analysis on the aspect of programme realisa-
tion in parliament. Here, just as in the electoral arena, oppo-
sitions tepd to concentrate on a couple of issues dear to them.
Specialisation in debate has been studied for Denmark. (Damgaard,
1977, p. 205) The results in a multi-party system with a high
degree of fragmentation can hardly be generalised, however,
since the Danish party system encourages parties to concentrate
on a few issues per se.

The high degree of specialisation especially for opposition
parties is also functional to party interests with regard to
the electorate. It has been stated thﬁt emphasis on more than
six or seven issues creates confusion, rather than adding to
electoral mobilisation. (Budge/ Farlie, 1983, p. 15) This ob-
servation also holds more or less true for oppositional parlia-
mentary behaviour. It is less adequate with regard to the exer-
cise of control powers. Here the oppositional parties can use
all the issues available to inquire, to investigate and to try
to mobilise by criticising the government. In most parliaments,
however, a good deal of the opposition's control power is given
away, because of the tendency of opposition parties to expand
issues to general discussion, as demonstrated in the debates on
the annual budgets. This has the side-effect that the bureau-
cracies responsible for the accounts are increasingly more effec-

tive in controlling the governments than the oppositions. The
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oppositions are - in this case - also handicapped by the fact
that 95 per cent of most budgets are not open to annual changes,
even if the oppositions win their argument. The opposite handi-
cap of oppositions - such as in France - lies in too much cen-
tralisation in the distribution of parliamentary seats. The

French "parachutés" sometimes strengthen localist aspects of

the debate in order to gain profile in their constituency. The
general powerlessness of parliament also affects localist inte-
rests of opposition parties which fail to control government

in its major policy orientations. (Birnbaum, 1977, p. 34ff)

In the times of modernisation euphoria, the planning
functions of parliament were widely discussed. To the benefit
of the oppositions, not all of the ideas for a parliamentary
involvement in planning were implemented. The exercise of the
legislative powers of oppositions demands a much greater con-
centration on a few issues, simply because the amount of work
oppositions can undertake is limited, and because the help of
parliamentary staff can not substitute for the direct and indi-
rect help which the bureaucracy gives to the parties in power.
The party system and its structure is an important iﬁtervening
variable here. In a quasi two-party system or in a net division
of the political arena into two political camps (Scandinavia,
West Germany; Austria is an exception), the opposition usually
has greater incentives to introduce counter-proposals to govern-
ment initiatives than in the consociational climate of a multi-
party system with its blurred boundaries between the ruling

coalition and the temporary opposition.
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The more ideologically-minded the opposition is, the more
it tends to apply a "holistic" strategy of counter-bills, which
are alternative in every aspect, as was the case with the SPD
under Schumacher. With its growing integration into the politi-
cal system the zeal of the SPD for using legislative initiatives
as an instrument of opposition was largely weakened. During their
time in opposition the Christian Democrats (CDU) preferred to
use their power to initiate calculated inputs by amendments to
SPD bills and - especially during the phase of the withering
away of Chancellor Schmidt's majority after 1980 - did so with
remarkable success, usually concentrating on projects in econo-
mic and social policies.

Sometimes the opposition has to be co-operative, however,

even in the use of its amending power. Usually it does not press
too many amendments in order not to fﬁrce the governmental co-
alition to abandon the relevant project altogether, to avoid
taking the blame for the failure to resolve an urgent problem.
Especially with regard to the legislative function, co-
operative opposition is a widespread phenomenon, a fact which
renders the older dualist typology of co-operative and compe-
titive oppositions irrelevant. The great majority of all bills
in parliaments are passed unanimously or almost unanimously. In
Germany it can be shown that bills whose content is close to
the ideological core beliefs of the parties, for example con-
cerning the distribution of wealth or additional rights of
participation, can expect less co-operation in the legislative
process from the opposition. Even those oppositions which are

dubbed "unfair" by Sartori, like the Italian Communists, have
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joined ranks with the Christian Democrats to support some three-
quarters of legislation.(Cazzola, 1974, p. 99)

Is this "irresponsible" opposition? In many parliamentary
systems. highly competitive opposition parties show traits of
"parliamentary co-government’ in times of crisis: in Italy
during the time when Moro was held a prisoner by terrorists, in
Germany from the building of the Wall in Berlin to the Schleyer
incident.

In multi-party systems the differentiations between oppo-
sitional attitudes are much more difficult to identify. Even
parties in government are partly in opposition with regard to
some issues. In a political system with pgoportional govern-
ment, like the one we find in Switzerland, issues structure
areas of conflict. Sometimes occasional oppositional attitudes
of parties in government can be found only by studying the be-
haviour of the parties during the referenda in the various can-
tons. (Kern, 1981) What has been dubbed the "helvetic malaise"
is partly caused by the two-way possibilities of initiating
legislation which encourages the blurring of opposition and
government parties and invites occasional oppositions on many
levels.

Oppositions in the post-modern parliamentary system -

postmodern being recently applied for non-hegemonic systems
with power dispersed (Rose, 1988, p.2f) - are more quickly in-
tegrated into the system than in earlier periods. What they

lose in thrust towards rapid change they gain in influence.




Jew parties were earlier acknowledged as having Xoali-

tionsfdhigkeit = the ability to form coalitions - than older

ones. To reach this status took the Communist and right-wing

tarties, e.g. the Austrian Literal (F2d), decades. On the Land-
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level the German Green Party nas already been partly accepted

after only a couple of years. Zven though the new oppcsitions,
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rigour of parlia-
mentary rules which are rarely evoked in cases of poor disci-
pline by deputies of the established parties, they have become
candidates for coalitions in a much shorter pericd of time

than used to be the case. Political systems learns with regard
to new oppositions: some SPD members claim that a ccalition
with the ecologists is necessary for'socio-cherapeutic reasons,
i.e. to further an integratioh process. (Eeptner, 1985, p. 12)
Considerations of this kind apparently motivated Mitterand to
accept the Communists in the new government coalition in 1981,

though he did not need them for a parliamentary majority. In-

spite of a lot of ncise in some Zurocvean parliaments, opposi-
tions have not only orcadened but have z2lso Zecome more rapidly
integrated as well. All the forecasts prorhesying transfcorma-
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tions of the political systems aave groved tTo be premature, even

in cases when national party systems 3id not gravitate back to
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normalcy, as in Denmark in contrast to Norway.




Conclusion
(1) The constitutionalization of parliamentary systems mainly res-

(2)

ponded to the crisis of parliamentarianism between the two
world wars. This crisis - such 2s occasional crises in the

rance 1048, in Creece 1967) were not

able. It tecame workacle not because of new rational constitu-
tional devices but through the acceptance by all the relevant

parties - the Communists not excluded. Party concentration in

many countries, most striking in Germany, France and Svain over-

)

came former deadlocks in the system. Highly fragmented systems
such as 3Belgium, Finland and Italy compensated the weakness by

oligarchic partitocrazia.

Some countries recognized a crisis of the system. It was

1

mest frequently perceived as a crisis of the party system,

crisis of the parliamentary institutions. Where

0

nardly as
changes z2re being discussed, such as in
touch the core of government - parliament relations. In most
courntries there is litfle inclination to Imitate a semi-pres

dential system such as created oy de Gaulle in France in order

to streamline the parliamentary system.

Changes in parliaments are created by shifts in the power

structure of parties, rather than by individual institutions

forming part of the parliamentary system. The party state pene-

trated the parliamentary systems. Individual deputies are more




subject to party discipline than ever. There are, however,
still differences in the degree of independence in the infor-

mation system of the deputies among bourgeois and worker's

(1

arties. Zven the Green parties ins

‘o

te of their libertarian

el
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cutlook nave created more dependenc T their deputies ont the

®
O

parliamentary group and party conventions than the conventional

political forces.

Cemocratization of parliamentary groups did not work out via

strengthening the individual deputies and securing constitu-
tionally his independence. Also the hope to break the power
of party machines in parliament via referenda as a kind of
counter legislation did not work out. Where the instrument is

.“

used requently the majorities in the referenda largely reflec-
ted the majority in parliament (with the exception of S
land, which has no parliamentary system).

The greater impact of new oppositions is the most effec-

tive way of strengthening democracy. New oppositions are more
quickly integrated into the systems than ever before, and they

use a policy-mix of oppocsing amending, and cooperative strate-

gles.
Inspite of many prognoses that parliament and the esta-

blished parties in it will be weakened it remained the mecst

important arena Zor decision meaking, though most of thne deci-

B
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sions are preformulated Iirst a level of party conventions,

t

coalition agreements and later in cabinets and ministries. But
modern parliamentary systems are no longer judged by the model

of separation of powers. They are an interlinked system in




which government has mostly the predominant position, but only
as long as it commands a parliamentary majority.

Neither corporatism and the big interests nor the social

movements nave made parliaments superfluocus. Many of the theo-

ries on the crisis of parliament start from too simple a theory

v,

of representation and overlook fhe multitude of forms of parti-

cipation, representation and governance in s modern socilety.
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Les Cours constitutionnelles
et les droits individuels

L'un des événemcnts majeurs, ayant marqué le
constitutionnalisme, en Europe, depuis une quarantaine
d'années, est certainement la création et le développement des
Cours constitu:ionnelles, création ct développement qui ont

été largement motivés par le souci de protéger les droits des
individus contre un pouvolr trop puissant ¢t de hmuter les

prérogatives de majorités parlementaires et
gouvernementales susceptibles de porter atteinte a ccs droits.

Historique : naissance et développement de la
protection des droits individuels par les Cours
constitutionnelles,

Le phénom2ne de croissance de la justice
constitutionnelle s'explique par Ja fin du dogme de la Joi
protectrice des libertés des individus. En effet, depuis la

Révalution frangaice de 1789, il était considéré. en Europe,
que le 1égislaleur agissait toujours dans I'inicrét des individus

ct qu'il était infaillible ; le législateur, protecteur naturel dcs
droits des individus, ne pouvait €tre soupgonné de porter
atteinte A ces droits. Ainsi, 2 la différence de ce qui sc passait
aux Etats-Unis, la loi expression de la volonté générale (1) ne
pouvait étre soumise au contréle des juges ; ct les diverses
tentatives d'implantation du systéme américain dc contrdle de
constitutionnalité en Europe, avaicnt échou€. On peul
résumer I'état du droit existant de chaque cO6té de
'Atlantique, jusqu'a la scconde guerre mondiale, par la

: Selon {a formule de J.J. Rousseau, reprise & l'arlicle 6 de
ta Déclaration ¢es droits de 'homme et du citoyen de 1789.




formule suivante : aux Etats-Unis, la Constitution est sacrée ;
en Europe, c'est Ja loi qui est sacrée.

Le dogme de la loi protectrice des libertés a été ruiné
et détruit par ce qui s'est passé en Allemagne et en Italic au
cours des terribles expériences nazie et fasciste : les
législateurs de ces pays, loin d'étre des protecteurs des
libertés, ont souvent permis que soient portées de graves
atteintes A celles-ci. Les legons tirées de ces expéricnces, en
Europe, sont les suivantes : les individus doivent étre
protégés non sculement contre les actes de l'administration
mais aussi contre la loi ; et comme en Europe, les tribunaux
ordinaires refusent de contrbler la loi, il faut créer un
tribunal spécial pour assurer ce contrble. D'od ]a mise en
place des tribunaux ou cours constitutionnelles qui va sc
répandie-dans divers pays a partir de 1946,

Ln fait, Ja création des cours constitutionnelles ne sc
fait pas 2 partir de rien : Je modele a é1é mis au point entre
les deux guerres, notamment sous l'influence de Hans Kelsen,
et des sysiemes ont déja fonctionné. En effet, dés 1920 ont é1é
créées la Cour constitutionnelle tchécoslovaque (Constitution
du 29 [(€viict 1920) ¢t la Ilaute Cour constitutionnclle
d'Autriche (Constitution du ler octobre 1920). Et I'Espagne
républicaine créera, a son tour, un «Tribunal des garantics
constitutionnelied» an 1931, Caonrrairement A ce qui est
parfois affirmé par certains auteurs, ces institutions ont
fonctionné effectivement (1) et ont eu une jurisprudence :
teur existence n'a donc pas €1€ seulement théorique.

Aprés la seconde guerre, l'Autriche est le premier
pays curopéen dans lequel fonctionne une justice
constitutionnelle ; en effet, une loi constitutionnelle du 12
octobre 1945 établit la Haute Cour constitutionnelle dont
l'activité avait été suspendue le 13 mars 1938. La Républiquc
fédérale d'Allemagne va ensuitc créer un Tribunal
constitutionnel fédéral (ainsi que des cours constitutionnelles
dans les Lander) par la Loi fondamentale du 8 mai 1949 ; et
ce tribunal sera mis en place par une loi du 12 mars 1951, En
Italie, !a nouvelle Constitution du 27 décembre 1947 institue
une Cour constitutionnelle mais celle-ci ne se mcttra en place

1 Sur ce point, cf. P. CRUZ VILLALON,
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qu'en 1956, aprés que le Parlement ait enfin réussi & désigner
les derniers cing juges. En 1958, la nouvelle Constitution
frangaise du 4 octobre prévoit l'existence d'un Conseil
constitutionnel qui -méme si au départ il n'a pas €€ congu
comme tel- deviendra progressivement une Cour
constitutionnelle, La Constitution turque de 1961 crée une
Cour constitutionnelle qui sera mise en place par unc loi du
22 avril 1962. Et il en ira de méme en Yougoslavie, avec Ja
Constitution du 7 avril 1963 qui institue une Cour
constitutionnelle fédérale et des Cours constitutionnelles au
niveau des Républiques fédérées.

Aprés cette premiere «vague» de créations des annces
cinquante et soixante, une deuxitme «vaguc» se produit a la
fin des années soixante-dix ct au début des annces
quatresyingt : il s'agit essenticllement de créations
intervenant soit dans des pays ayant mis fin a des régimes de
dictature (Portugal, Grece, Espagne) soit dans des pays de
I'Est (Pologne, Hongrie). Au Portugal, la Constitution du 25
avril 1976, révisée le 30 septembre 1982, établit un Tribunal
constitutionnel. En Gréce, la Constitution de 1976 a créé un
systéme mixte, combinant modele américain et modcle
européen, avec une Cour spéciale supérieure. I'n Espagne, Ja
Constitution du 29 décembre 1978 a institué un Tribunal
constitutionnel, qui a commencé a fonctionner cn 1980. On
doit signaler aussi, bien qu'elle procéde d'unc autre logique,
la création en Belgique d'une Cour d'Arbitrage par la loj
constitutionnelle du 8 aofit 1980, dont la mise cn place a eu
lieu en 1983. .

Du c616 des pays de I'Est, c'est la Pologne qui a innové
en créant par la loi de révision constitutionnelle de 1982, un
Tribunal constitutionnel qui a effectivement commence a
fonctionner au ler janvier 1986, La Hongrie a suivi en
établissant un «Conseil du droit constitutionnel» (loi
constitutionnellc de décembre 1983) qui devrait &tre
transformé, cette année, en véritable Cour constitutionnelle.
Enfin, en Union soviétique, les premiers fondements d'unc
justice constitutionneile ont été posés par la révision
constitutionnelle de décembre 1988.

Au total, en Europe, les pays suivants sont dotés d'une
Cour constitutionnelle (selon le modele autrichien ou




européen) : Autriche, R.F.A,, Italie, France, Turquie,
Chypre, Yougoslavie, Malte, Portugal, Espagne, Belgique,
Pologne, Hongrie. 11 faut ajouter a cet enscmble des pays a
systéme mixte (Gréce) ou se rattachant plutdt au modele
américain : Sudde, Norvege, Danemark, Irlande. La Suisse
constitue un cas 2 part, car le Tribunal fédéral qui cxiste
depuis la fin du X1Xeme siecle, ne peut étre rattaché a aucun
des deux modeles

Cette expansion de la justice constitutionnclle en
Curope s'cst évidemment accompagnée d'une floraison de
Chartes de droits fondamentaux insérées dans les
Constitutions d'aprés guerrc : A l'exception, cn effet, de
1'Autriche et de la France qui ont conservé des textes plus
anciens;la quasi-totalité des pays sus-mentionnés ont intégré
dans leurs Constitutions des déclarations des droits
directement invocables par les individus A l'encontre du
pouvoir et de 1'Etat.

Ainsi ont été mis en place les deux éléments
indispensables A une bonne protection des droits individuels a
I'époque contemporaine : Jes Cours constitutionnelles et les
Chartes de dioits fondamentaux, Ces deux éléments sont Jiés
et, en quelque sorte, indissociables : car on ne congoit pas, de
nos jours, qu'un pays soit doté d'une chartc de droits
fondamentaux sans justice constitutionnelle pour les faire
respecter ; ou que, inversement, il soit doté¢ d'une justice
constitutionnelle sans charte constitutionnelle des droits
fondamentaux. 11 y a cependant des pays, en Europe, qui
n‘ont ni l'un ni lautre de ces éléments : par excmple le
Royaume-Uni ; mais des propositions de réforme ont été
formulées méme dans ce pays.

En outre, il convient de ne pas oublier que dans le
cadre de I'Europe des vingt-et un ou de I'Europe des douze,
existent aussi des protections internationales des droits
individuels, lesquelles peuvent étre complémentaires ou
concurrentes des précédentes.

1.Les conditions d'existence d'une protection
constitutionnelle des droits individuels.




Ces conditions nous semblent au nombie de deux
'existence d'une Cour constitutionnelle, ot d'une Charte
constitutionnelle des droits fondamentaux.

A , L'existence d'une Cour constitutionnelle (ou d'un
Tribunal constitutionnel).

] .l.e systeme européen de protection
constitutionnelle des drolis individuels privilégic le maddle de

la Cour constitutionnelle -c'est-a-dire le modele autrichien ou
kelsénien par rapport au modele américain.

Ln Xurope, treize pays en 1'état actuel ont adopté le
systéme de la Cour constitutionnelle (cf. supra). Certes, la
protecrion constitutionnelle ainsi accordée aux droits
individuels n'est pas assurée de la méme maniére dans les
divers Ftats et I'on doit sans doute réserver le cas de la
furquie €t pour le moment, ceux de la Pologne ¢t dc Ja
Hongric, Mais ccla tient moins a l'cfficacité du syst€me de la
Cour constitutionnelle qu'au conlexte institutionnel et
politique.

En revanche, dans des pays tels que la Suéde, Je
Danemark et & un moindre degré la Norveége, c'est le systéme
méme du contréle 2 l'américaine qui nous parait étre en
cause, car Ja faiblesse de la protection juridictionnelle des
droits individuels au niveau constitutionnel nous semble étre
en relation directe avec l'inadaptation du modele américain

417 cAanterte tnstitutiannel ot po“ﬁquo ourop:_(::n (])

2 . Selon le modele américain, tous les tribunaux sont
aptes a vérifier la constitutionnalité d'une loi, si une
cxception est soulevée A I'occasion d'un proces arbitraire : il
s'agit, selon la formule consacrée, d'un «contrdle diffus»
déclenché & propos d'un cas concret et donnant licu & une
décision dont les effets sont relatifs, c'est-a-dire limités A
l'instance en cauvse.

1 Voir sur ces points et pour plus de détails, notre ouvrage :
Les Cours constitutionnelies, P.U.F., 1986, p. 6 et s.

“n




Selon le modele européen, les tribunaux ordinaires
n'ont pas le droit d'apprécier la constitutionnalité d'une loi
(1) car ceci est réservé A un tribunal spécial, constitué a cel
effet, et qui exerce un «contréle concentré» ou «centralisé»,
en rcndant des décisions a effet général ou absolu,
c'est-a-dire s'appliquant au-deld méme des cas ayant donné
lieu a ces décisions.

Si le modele kelsénien a été si facilement adopté en
Furope (alors que le modéle américain n'a pu s'acclimater)
c'est essentiellement parce que 1°) les cours constitutionnelles
sont situées en dehors de la hiérarchie judiciaire ; 2°) elles n¢
sont pas coinposées, en majorité, de magistrats mais dc
juristes (ou mémc de non juristes) ayant exercé d'autres
fonctions que celles de magistrats (avocats, professcurs de
droit, fonctionnaires) ; 3°) elles ont un statut constitutionnel
les mettant A I'abri de possibles représailles susceptibles d'étre
exercées par les autorités politiques qu'elles contrélent ; 4°)
leurs mcmbres sont désignés avec la participation ou l'accord
des principaux partis susceptibles de gouverner, ce qui
confere une légitimité au contréleur au regard des contrdlés.

Face au Iégislateur, et d'une maniére générale 2 la
majorité gouvernementale et parlementaire, la Cour
constitutionnelle est un organe asscz puissant pour limiter
I'action de cclui-ci (ou dc celle-ci) ¢t pour éviter que les
droits individuels ne soient méconnus par lui (ou par elle).
En Europe (continentale), les juges ordinaires n'ont pas une
autorité et une Jégitimité suffisantes pour s'opposer a la
volonté politique ou la limiter car ce sont le plus souvent des
magistrats de carriére, ¢'est-a-dire des juges qui, comme les
fonctionnaires, ont une carriére a faire tout au long de Jeur
vie professionnelle,

3 . Une véritable Cour constitutionnelle suppose donc
que 1ant son indépendance en tant qu'institution que cellc de

1 il faut mettre A part ie cas portugais car les tribunaux
ordinaires ont Dbien le droit d'apprécisr la
constitutionnalité d'une lol, mais appel de leurs décisions
peut &tre fail davant le Tribunal constitutionnel.
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ses membres, soient garanties par la Constitution et placées
sous son propre contrdle.

On peut estimer que ces conditions sont réunies pour
les Cours constitutionnelles dont on connaft bien le
fonctionnement c'est-a-dire les Cours autrichienne,
allemande, italienne, frangaise, espagnole, portugaise ct
belge. Il est plus difficile de se prononcer pour les Cours des
pays de I'Est mais il semble qu'il y ait, en ce domaine, des
progres.

4, Lorsque les diverses conditions sus-évoquées sont
réunies, nous pensons que la Cour constitutionnelle est le
meilleur instrument, cn Europe, de protection
constitutionnelle des droits individuels et qu'clle apparait
comme un &lément indispensable de cette protection. Bien
&videmment, ceci peut étre débattu ou discuté.

B . L'cxistcnce d'une Charte constitutionnelle des
droits fondamentaux.

1 . Le premier probléme qui se pose au Royaume-Uni
.jorsqu'il est question d'ipstaurer unc  protection
constitutionnelle des droits individucls, & I'exemple d'autres
pays européens-, est qu'il n'existe pas de charte
constitutionnelle des droits fondamentaux et qu'il faudrait
done d'abord commencer par en instituer une, De méme, on
peut constater qu'au Canada, bien qu'il cxistdt une justice
constitutionnelle apte a assurer un contrble de
constitutionnalité des lois, la protection constitutionnelle des
droits de la personne n'a véritablement commencé a €tre
cffective que lursyu'une «Charte des droits et libertés» a é&1é
insérée dans la Constitution, lors du «rapatriement» de
celle-¢i, on 1082,

Enfin, on souligncra qu'en France, la protection
constitutionnelle deos droits individuele n'a été vraiment
assurée qu'apres que je Conseil constitutionnel ait, cn 1971,
décidé d'appliquer la Déclaration des droits de I'homme de
1789 et le préambule de la Constitution de 1946, comme
textes de droit positif.




2 . On doit cepcndant constater que les Constitutions
modernes -c'est-a-dire celles adoptées aprés la seconde
guerre mondiale- comportent toutes une charte des droits et
libertés, qui constitue généralcment la premiére partie du
texte fondamental. '

Seule la Constitution frangaise du 4 octobre 1958 fait
exception ; mais, dans son préambule, elle renvoie & la
Déclaration des droits de 'homme dc 1789 et au préambule
de la Constitution de 1946, et ceci a permis au Conseil
constitutionnel de doter la France d'unc double déclaration
dec droits : celle de 1780 qui garantit 1a joniceance des droits
et libertés classiques ou droits de la premidre génération et
celle de 1946 qui énumere Jes droits économiques et sociaux
ou droits de la deuxidme génération,

On notera qu'en Autriche -la Constitution date de
1920- 11 est aussi fait application de textes plus anciens en
matiere de protection des droits fondamentaux, comme le
Traité de Saint-Germain,

En revanche, les Cours allemande, italienne,
espagnole, portugaise, yougoslave, polonaise assurent une
protection des droits individuels & partir de chartes des droits
et libertés insérées dans 1a Constitution.

Il y a sans doute une cohérence plus grande dans ces
derniers cas, dans la mesure ol toutes les dispositions
relatives aux droits fondamentaux, ont le méme age et ont 16
rédigées & la méme époque par des constituants ayant la
possibilité de conccvoir globalement Ja charte des droits ct
d’harmoniser le contenu des différents éléments de la charte.
Ainsi, par exemple : alors qu'en France, le droit de
propriété est affirmé dans la Déclaration de 1789 et lc
principe des nationalisations dans le préambule de 1946 -soit
cent-soixante ans plus tard- en Espagne, les deux principes
sont €noncés dans lc méme texte et lcur formulation est
nécessairement coordonnée,

3 .En fait, il n'y a pas de différences considérables
entre les systi®mes selon qu'est applicable une charte moderne
des droits et libertés ou des textes anciens : car les Cours
constitutionncelles se reconnaissent autant de pouvoirs
dinterprétation au cas ol existe unc charte moderne ct




compléte (cas allemand ou italien) qu'au cas ol un tel
document n'existe pas (cas frangais ou autrichien),

On peut méme dire que les Cours allemande ou
italienne ont une jurisprudence beaucoup plus audaciense ou
constructive que leurs homologues autrichien ou frangais :
les premidres font appel, au-dela du texte proprement dit de
la Constitution, A des «valeurs» fondamentales ou contrdlent
l'activité du 1égislateur en appréciant la proportionnalité de
ses décisions ou leur rationalité ; tandis quc les secondcs
cherchent A rester prés des textes .

Ln définitive, les techniques d'interprétation utilisées
par les Cours constitutionnelles relativisent la portée des
chartes constitutionnelles des droits et libertés.

4.. Une dernigre question doit €irc envisagée : les
Cours constitutionnelles utilisent-elles les conventions
internationales comme normes de référence en matidre de
protection des droits individuels ?

Ceci concerne surtout la Convention europécnne de
sauvegarde des droits de 'homme ct des libertés
fondamentales. En fait, seule la Cour autrichienne fait
dircctement application de ladite charte. On peut aussi noter
que le Tribunal constitutionnel espagnol est tenu de s'y
référer pour interpréter la Constitution en matiere dc
protcction des droits fondamentaux. Le Conscil
constitutionnel, en revanche, a rcfusé d'en faire application
en 1975 et a maintenu jusqu'ici sa jurisprudence. Le Tribunal
constitutionnel portugais quant 2 lui, cst partagé puisque I'une
de ses chambres applique la Convention tandis que l'autre s'y
refuse. Les Cours allemande et italienne n'en font pas
d'application directe.

I . Les tcchniques dec protection des droits
individucls par les Cours constitutionnelles.

La question gui se pose ici est de savoir de quelle
maniére les Cours constitutionnelles pourront €tre saisics
pour assurer la protection constitutionnellc des droits




individuels : quelles sont donc les voies de recours et quelle
est leur efficacité ?

Pour répondre 2 cette question, on ne décrira pas dans
lc détail la maniére dont chaque Cour peut €trc saisie pour
assurer la protection des droits individuels, Mais I'on tentera
de regrouper les cas semblables en étudiant tout d'abord les
voies de recours spécialement aménagées pour permettre aux
individus de réclamer la protection de leurs droits ; puis, la
voie du contrble concret des normes ; et enfin celle du
contrdle abstrait. Il est bien entendu que, devant une cour
constitutionnelle, toute voie de recours aboutit normalement
A une décision ayant effet général ou absolu.

A .Les voies dc recours dircctes spécialement
aménagées pour la protection des droits individuels.

Ces voies de recours directes et spéciales sont
aménagées devant les Cours allemande, autrichiennc,
espagnole et belge.

1. Le recours constitutionnel allemand.

I.e recours constitutionnel a d'abord été prévu dans la
loi (relative au Tribunal constitutionnel) du 12 mars 1951
puis a €té constitutionnalisé par la révision constitutionnelle
du 29 janvier 1969. Selon T'article 93 § ler al. 4-a dc la
Constitution : «Quiconque estime avoir été 1€sé par les
pouvoirs publics dans 1'un de ses droits fondamentaux» peut
introduire un recours constitutionnel.,

Ce recours peut &tre intenté pour lésion dc ses droits
fondamentaux par tout individu contre tout acte des pouvoirs
publics c'est-a-dire les actes administratifs réglementaires ou
individuels, les jugements ou arréts des tribunaux et cours, ¢t
enfin les lois.

Il ne peut étre introduit que sitoutes les voies de
recours existantes ont été épuisées. Ce «principe de
subsidiarité» est strictement appliqué en matidre de recours
contre les lois ; de méme qu'il est exigé dans ce cas que le
requérant soii affecté personnellement, actuellement et
directement par Ja loi et que le recours soit introduit dans le
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délai d'un an. En fait, si les recours constitutionncls sont trés
nombreux (plus de 3 000 par an actuellement et plus de
50 000 depuis 1951), ils sont dirigés en grande majorité
contre des actes administratifs et surtout contre les jugements
des tribunaux, spécialement les jugements des tribunaux
suprémes. Le recours constitutionnel apparait donc souvent
comme permettant d'accéder 2 un quatridme degré de
juridiction, Enfin, dans une proportion de 97 % environ, les
recours constitutionnels sont «filtrés» par des Commissions
de trois juges et ne parvicnnent pas jusqu'a la chambre du
Tribunal constitutionnel chargée d'examiner lcs recours
constitutionnels.

Le recours constitutionnel joue cependant, scion la
doctrine allemande, un grand réle dans la mcsure o tout
individu peut défendre ses droits directement contre tout acte
des pouvoirs publics et oli, méme si les recours sont presque
toujours écartés par des Commissions dc trois juges, la
multiplication des recours et des réponses qui leur sont
données peut avoir un effet «pédagogique» susceptible de
diffuscr et de populariser la défense des droits individuels.

2 . Le recours direct autrichien.

Depuis une révision constitutionnelle intervenuc en
1975, la Cour autrichienne peut tre saisie directement par
tout individu qui estime ses droits 1ésés par une loi contraire
4 la Constitution ou par un réglement contraire a une loi.

Si le systéme allemand a été pris comme exemple, il
exisie cependant deux différences : tout d'abord il n'est pas
cxigé qu'il v ait I¢sion des droits fondamentaux énumérés par
la Constitution, ce qui signifie que la 1ésion dc tout droit,
méme non protégé constitutionnellement, peut étre
invoquée ; ensuite, le recours n'est pas possible au cas de
Iésion des droits par le jugement d'un tribunal. En revanche,
comme dans Je cas allemand, joue Je principe de subsidiarité
selon lequel e recours n'est recevable que si une autre voie
de droit ne permet pas d'obtenir le méme résultat.

Le recours autrichien est loin d'avoir, en pratique, Ja
méme imporiance que le recours allemand : en effet, on
compte de 20 2 30 recours individuels par an et de 1976 a
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1983, Ja Cour n'a admis la reccvabilité de ccs recours que
dans 15 cas. Enfin, sur cette périede, un seul recours a abouti
a l'annulation d'une loi.

Ces résultats assez. modestes s'cxpliquent peut-€tre¢ par
le fait que la Cour autrichienne peut soulever d'officc les
questions d'inconstitutionnalité d'une loi a l'occasion d'un
recours contre un acte administratif, et que ceci constitue la
principale voie utilisée par les individus, Une autre
expheation est qu'il n'y a pas de recours contre les décisions
juridictionnelles.

3. Le recours «d'amparo» espagnol.

L'amparo est une voic de recours tirée de la tradition
du drojit hispanique en matiere de protection des droits
individuels. En fait, cettc voie de recours est assez proche,
telle qu'elle est organisée devant le Tribunal constitutionnel,
du recours constitutionnel allemand, tout en présentant un
certain nombre de dillérences.

Cette action est ouverte aux individus, au défenseur du
peuple et au ministére public, au cas de violation des droits et
libertés énumérés aux articles 14 & 30 de Ja Constitution :
c'esi-2-dire essentiellecment les droits et libertés classiques, a
'exciusion des droits économiques et sociaux, et notamment
des droits de propriéié. L'amparo peut €tre introduit contre
un acte administratif ou un acte juridictionnel mais non
contre une loi, Il obéjt au principe de subsidiarité, les voies
de droit normales devant étre épuis€es au préalable. Le
recours doit &tre formé dans un Jélai de vingt jours. ]
convient d'ajouter que si la chaibre compéicnte en matiére
dc recours d'amparo, estime que tel recours contre un acte
administratif ou juridictionnel souléve une question
d'inconstitutionnalité d'une loi, elle peut renvoyer l'affaire a
l'assemblée pléniere du Tribunal qui statucra alors comme en
matigre de contrdle concret des normes.

Comme en République fédérale d'Allemagne, l¢
recours dircet @ eu un succes considérable, et cela a tel point
gu'il a fallu instituer en 1988, unc procédure de filtrage des
recours. Comme en République fédérale d'Allemagne,
égalcment, le recours d'amparo cst essentiellement dirigé
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contre des actes juridictionnels et fait apparaitre le Tribunal
constitutionnel comme un quatrieme degré de juridiction.

4 . Le recours direct belge.

Une révision constitutionnclie intervenue en 1988 a
permis d'étendre les attributions de la Cour d'Arbitrage
jusqu'alors essentiellement limitée au partage des
compéiences entre I'Etat, les communautés et les régions.
Désormais la Cour peut €tre saisie directement par les
individus au cas d'atteinte au principe d'égalité ou a la liberté
d'enseignement.

l.e systéme a commencé & fonctionner au ler janvier
1989 et plusieurs décisions ont déja été renducs. Il est encore
trop 8t pour tirer quelques enseignements de la pratique
suivie, On remarquera cependant que la Cour d'Arbitrage
semble concevoir assez largement les conditions de
recevabilité des recours, notamment quant a l'intérét pour
agir.

B . le contrdle concret des normes.

L.e contrdle concret des normes permet également aux
individus de faire protéger leurs droits par les Cours
constitutionnelles : il consiste essenticllement & permeitre ou
a faire l'obligation aux tribunaux ordinaires de renvoyer
toute question d'incenstitutionnalité d'une loi soulevée devant
eux par voie d'exception, 2 la Cour constitutionnclle. Ce
systtme existe devant les Cours allemande et autrichienne,
italienne, espagnole et belge.

1l n'est pas nécessaire de déerire chaque procédure car
¢lles sont pratiquement agencées de la méme manig¢re. On
notera simplement quelques différences cntre clles et la
maniere dont elles fonctionnent réellement,

En RFA, Italie , Espagne et Belgique, toute juridiction
peat renvoyer une question d'inconstitutionnalité A la Cour
¢onstitutionnelle. En Autriche, en revanche, scules la Cour
supréme judiciaire, 1a Cour administrative, et, depuis 1915,
les Tribunaux supérieurs d'appel peuvent opérer ¢¢ renvoi,
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On peut relever aussi que tantdt les lois antérieures
sont susceptibles d'étre aussi contrélées (ltalie), tantot clies ne
le sont pas (R.F.A.). Par ailleurs, il peut y avoir quelques
difficultés quant au pouvoir du juge qui opére le renvoi,
d'apprécier ou non la nécessité de cc renvoi.

En définitive, le contréle concret des normes
n'a véritablement d'importance, sur le plan pratique, gu'en
Italie ou il est la principale voie d'acces a la Cour
constitutionnelle,  Alors que les Cours autrichienne,
allemande et espagnole sont saisies d'une dizaine ou d'une
vingtaine de renvois préjudiciels par an, Ja Cour italienne en
regoit, quant & elle, un millier. Il est vrai que devant cette
cour, les autres procédures n'existent pas.

TR Veressaasaans R R Pet bttt sesancaan

C . Le contrdle abstrait des normes.

Les procédures de contrdle abstrait des normes sont
beaucoup plus diversifiées. A premitre vue, clles n'ont pas
pour objet la protection des droits des individus dans la
mesure ob elles sont généralcment déclenchées par des
auterités publiques ; mais, en fait, elles aboutissent souvent a
ce méme résultat.

11 faudrait distinguer entre contrle a priori el
contrdle a posteriori } mais, en fait, ici aussi il n'y a pas de
différences majeures quant au résultat obtenu. 1l suffira de
dire que le contrble a priori fonctionne essenticllement au
Portugal et en France et aussi de manigre trés limitée en ltalic
(pour les lois régionales) et en Autriche, Il a une fonction
primordiale en France,

On exposera successivement la saisine par des autorit€s
politiques, par un groupe de pariementaires et par des
autorités publiques.

1 . La saisine par des autorités politiques.
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Une grande variét¢ dc mocalités de saisine peut ici €tre
relevée. ‘
Tout d'abord, saisinc par les gouvernemcnts ou
exécutifs des Lidnder (RFA), des provinces ou régions
(Portugal, Italie), des communautés autonomes (Espagne) : il
s'‘agit ici plutdt d'un conudle de la répartition des
compétences entre 1'Etat et les collectivités composantes.

Des recours peuvent étre introduits aussi par lc
Président de la République (France, Portugal), le Premicr
ministre ou Chef du gouvernement (Espagne, France,
Portugal), le président d'unec assemblée du Parlement
(¥rance). Certaines autorités peuvent concevoir Jeur réle
comme celui d'un protecteur des libertés : ainsi en a-t-il é1é
en France pour le président du Sénat au début des années
soixante:dix.

2. La saisine par un groupe de parlementaires.

Cette possibilité existe dans un certain nombre de
pays : en République fédérale d'Allemagne, le Tribunal
constitutionnel peut €ire saisi par un tiers des députés du
Bundestag ; en Autriche, par un tiers également du Conseil
national ; en Espagne, par cinquante députés ou cinquante
sénateurs ; en France, par soixante députés ou soixante
sénatenrs ; an Portngal et en Pologne, par un dixiéme des
députés.

Cette voie de recours est relativement peu utilisée dans
la plupart des pays. Elle I'est en revanche, bcaucoup en
France ol elle constitue laction principale en matiere de
protection des droits individuels : des progrés considérables
ont pu ére réalisés dans ce domaine, en France, depuis qu'a
¢1é jnstitude cele voie de recours c'est-a-dire en 1975 (voir
infra).

3. La saisine par des autorités publiques et
notamment par 'Ombudsman.

Les Cours constitutionnelles polonaise et yougoslave

peuvent £tre saisie par toute une séric d'autorités publiques
quil serait trop long de décrire ici,
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On s'arrétera davantage sur les saisines par le

«défenseur du peuple» en Espagne et le «Provedor da
Justiga» au Portugal. Fn effet, le soin de saisir 1a Cour

constitutionnelle confié a une institution qui ressemble 2
'Ombusdman, mérite de retenir l'attention car cela peut €tre
un instrument fort utile de protection des droits individuels
par la Cour constitutionnelle. Il est encore trop 161 cependant
powt avoir une idée dc V'efficacité de cette procédure,

T, Résuliats et portée de la protection des droits
individuels par les Cours constitutionnelles.

On ne¢ peut examiner, méme de maniere limitée, les
différentes questions que souléve cette derniére
interrogation ; il sera donc procédé & un inventaire ou & une
problématique.

A . l.es effets directs : le bilan de la protection des
droits.

Il est difficile sinon impossible de répondre de maniere
satisfaisante & cette question. Un collogue avait é1é consacré a
¢¢ theme en 1981 4 Aix-cn-Provence, 2 propos de quatre
cxpériences (allemande, autrichienne, italienne ct frangaise).
Il v a prés de dix ans, la richesse de l'inventaire &tait déja
considérable (1) : on mesure aujourd'hui cc que représente
sa misc A jour alors surtout qu'il faudrait y ajouter les
résultats obtenus par les autres Cours constitutionnelles.

On relévera cependant un certain nombre de tendances
ou d'orientations déja notées au moment du colloque de 1981,
Tout d'abord, les droits économiques et sociaux sont
certineinent moins bien protégés que les droits et libertés
classiques : mais cela tient & la nature méme de ces droits et
aussi, 4 la manieie dont les rédactcurs des Constitutions ont

raité la question (en Espagne, par exemple, il est

-

Lgs acles du colloque ont é1é publiés in Cours
constitutionnellas ol droits fondamentaux, Paris, 1982
(ncuveau tirage an 19806).
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expressément prévu dans la Constitution que ces droits ne
seront pas protégés aussi fortement que les autres droits par
le Tribunal constitutionnel). Ensuite, il semble que plus le
contrdle de constitutionnalité se perfectionne, plus l'accent est
mis sur J¢ respect du principe d'égalité ; on constatera aussi
gu'en Autriche et en ltalie, la violation de ce principe
constitue, trés nettement, la principale cause d'annulation des
Jois ; on soulignera également qu'en Italie, l'invocation de ce
principe tend 2 devenir un moycn d'assurer un certain
controle de l'interventionnisme économique de I'Etat. Enfin,
unc question reste en suspens: qu'en est-il des eftets
horizontaux des droits fondamentaux, c'est-a-dire des effets
que peuvent produire ces droits dans les relations entre Jes
individus et plus sculement dans les relations des individus et
de I'Etar ?

D¢ nombreuses autres questions mériteraient d'étre
posées A 'occasion d'un nouveau bilan qui pourrait étre fait
dix ans aprés celui dressé au début des années quatre-vingt.
On dira simplement que l'cuvre accomplic par les Cours
constitutionnelles ¢n matidre de protection des droits
individuels est considérable etirremplagable.

11 faut aussi mesurcr que cette action des Cours
constitutionnelles en faveur de la protection des droits
individuels a cu des effets indirects non moins considérables.

B.Les effets indirects: l'influence de la
jurisprudence relative 2 la protection des droits sur l'ordre
juridique et politique.

En mettant en ceuvre les chartes constitutionnelles des
droits ¢t libertés, et en leur assurant une application etfective,
les Cours constitutionnelles n'ont pas seulement protégé les
droits des individus ; elles ont aussi, indirectement provoqué
des changements considérables dans l'ordre juridique et duny
Tordre politique.

1. L'infiuence sur l'ordre juridique a €té souvent

d<erite, notamment dans les systémes allemand ou italicn mais
aussi, aujourd'hui, e droit frangais.
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Ie phénomene d'«irradiation» ou de rayonnement des
droits fondamentaux dans l'ensemble de l'ordre juridique est
suffisamment connu pour qu'il soit inutile d'y insister. Au
fur et A mesure qu'elles sont appliquées et interprétées par les
Cours constitutionnelleg, lee normes constitutionnelles
imprégnent les autres branches du droit et conduisent 4 les
transformer progrcssnvcmem Le processus est plus ou moins
rapide selon les pays ; mais ses cffets sont, & plus ou moins
long terme, mcontcmbles et capitaux. Alors surtout que ses
effets sont relayés, normalement, par les tribunaux ordinaires
qui, prenant en compte la jurisprudence constitutionnelle,
xrodxfncm la leur en conséquence et amplifient ainsi la portée
des décisions des Cours constitutionnelles,

2%. L'influence sur l'ordre politique n'est pas moins
importante, car si le contréle exercé par lecs Cours
constitutionnelles a pour effet direct de protéger les droits
des individus, il a aussi pour effet indirect de limiter les
pouvoirs des majorités qui gouvernent,

L'exemple de la France est particulicrement
curactéristique, de ce point de vue : car, au cours de la
période 1980-1989 qui a vu sc succéder quatre majorit€s
parlementaires el gouvernementales, a J'occasion dc trois
aliernances, le Conseil constitutionnel est apparu clairement,
aux yeux de tous, comme un élément stabilisateur et
modérateur de la vie politique, & travers ou grice a, une
jurisprudence essentiellement provoquée par Ja défense des
droits fondamentaux,

En conclusion, on posera une question qui concerne
essentiellement les pays de 'Europe des douze dans lesquels
existe une protection des droits individuels assurée par la
justice constitutionnelle
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At the start of the analysis I have to raise two questions:
1. Why is it interesting intellectually to follow the Hungarian,
or more generally, the East European political changes from a
constitutional point of view?
2. Even if it is interesting what we can see in Eastern Europe,

iz it relevant from a more general point of constitutional view?

In the following pages [ will argue to demonstrate that the
Hungarian political changes are interesting because the

comstitutionalism in ocur political situation iz a paradoxical

case, and it 1is an intellectual challenge to explicate the

inherent paradcx. Moreover, I will try to demonstrate that the
existence of a constitutional system, the acceptance of
constitutionalism canmnot be in itself a suvticient guarantees of a
democratic society; and I will try to show what 1S missSing.

Generally speaking constitutionalism represents a political

system which 1is capable for self-regulation, in which the norms




les of behavior are codified in a more-or-less axiomati

way, with a certain logical rigor, without allowing direct
personal interference and dependencies. The axioms are fixed in
the constitution which 1s supplemented by procedural rules
explaining how to live up to and how to apply the codes of the
constitution. Now, what 1i1s missing from the Hungarianm., and more
generally from the East European case 1is the existence of such a

self-regulation: and direct personal int
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subordinations, and dependencies are not eliminated by the
codification of social-political behavior. This case is usually
attributed to the fact that in Eastern Europe the constitution is
not an axiomatic codification of behavioral norms and rules in a

self-regulating society but something else. This generally

accepted statement, however, is not necessarily true.

In a genuine constitutional democracy the constitution is a
kind of formal framework which is coordinated with the informal,
sometimes unspecified social network and relationship within
which people live and behave. In Eastern Europe it 1is the formal
framework itself which makes personalism or personal dependencies
possible, and ultimately it is a safeguard of a voluntarist
system. My first statement, therefor, is that one of the problems
of constitutionalism in Eastern Europe is not the lack of a
codified set of rules, a formal framework of behavioral norms but
the lack of an historically developed civil automation and self-

regulation of social relationships.




The next question is this: How 1is it possible that 1T we
have a formal framework, a precicse axiomatic system as a
constitution yet there is no guarantee for eliminating

personalism and personal dependencies, or voluntarism from our
iegal system?
There are two logically possible answers:

a/ The axiomatic system is perfect, crystal clear but it is not
translated into and supplemented with procedural rules which
guarantee the validity and applicability of the norms or tre
cocdes.

b/ The axiomatic system is perfect, crystal clear, and well

described procedural rules exist but the principles of the

constitution give place to political manipulations.

I am afraid in the East European case both a/ and b/ are
true. Let me give some examples. In the Hungarian constitution
the right of free speech or the right of religious freedom has
been codified. They, however, were not granted automatically but
were conditional wupon local interpretation of applicability by
different administrative organs or bodies. Most recent researches
demonstrates, that after 1956, for example, during the retorsion
trials extreme differences occurred in sentences for the scame
charges in the different counties, despite the existence of only

one central code. Or, in other cases, even if the interpretation

m

could have nct been ambigucus, the limitations built into th

constitution prohibited the exercise of these rights. The best
example of such limitations is the reference to the interecsts of




a socialist

u

cciety which 1s an important point I want to address

separately.

All the East European constitutions are Stalinist
constitutions. The fundamental principle of such a constitution
is to make civil behavior an instrument of the realization of an
escatological goal. Its guideline 1is to permit individual and
social activities only which serve the purposes of socialism.
Scocialism, however, is an undefined and 1in an exact manner
undefinable notion what means that the constitution an open one,
open in the sense of allowing different interpretations and
voluntarism by the interpreters. The axicmatic, automatic self-
regulation by the constitution becomes impossible; the criterion
of unambiguous regulation is in principle impossible. My second
statement is that the possibility of actual political
manipulation of any kind 1is built into the Stalinist type of
constitutions. We can draw the conclusicn in an aphorism:

Unconstitutionalism becomes an organic part of constitutionalism.

+

crous analysis I still need one point to demonstrate
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if I want to consider the above conclusion true: and the point is

the undefinable character of the notion "spocialism’. There are a
few constitutions world-wide which mention sccialism without

peing a constitutiocn of a communist country (see for example the
Indian or the recent Portuguese constitution) and without having

that type of ambiguity I mentioned abaove. It does not mean, of




Dans ces pays (Belgique, Espagne, Fraunce, lalie,
Grece, Irlande, Portugal, R.F.A)), les droits individuels sont
protégés par irois catalogues de droits fondamentaux (la
Constitution ; la Convention européenne des droits de
I'nomme, les droits fondamentaux reconnus dans le cadre de
la C.E.E.) mis en ccuvre et appliqués par trois hautes
juridictions (la Cour constitutionnelle ou les tribunaux, la
Cour européenne des droits de I'homme, la Cour de justice
des communautés).

On ne doit pas se plaindre dc cette «sur-protection».
Mais n'y a-t-il pas (cu n'y aura-t-il pas) un probl¢me de
combinaison de ces catalogues et de ccs protections ? Certes,
on peut considérer qu'ils sont complémentaires ct se
renforcent mutuellement. Mais il faudrait peut-étre, un jour,
tenter d'y voir plus clair car, s'il est incontestable que I'on va
vers un «droit public européen» commun 2 plusieurs pays
d'Europe, et donc 3 une sorte de charte commune des droits
individuels, il est quand méme nécessaire dc préserver
certaines spécificités et identités nationales.

Louis Favoreu

Professeur A 'Université
d'Aix-Marseille 111
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course. 1het sociaslicem 15 cetfinsbie in Some Ceses: 1T meEsns thaet
the undefinable character does not necessarily create probleme in
constitutionalism., he recl problem 1S = and this 1is my third

n
rt
]
ot

ement - that in Eastern Europe constitutional rights are
conditional to the interpretations of socialism. There are no
references tc specify who, which body, and how, by what rules and

procedures can interpret this nction and that’'s why the rmotion is

unspecified premise behind the actual wording and codificaticn of

Tthe constitution
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philosophical and & political

institutional oremise of  the supremacy of the Marxist-Leninist
(in ecscsence: Stalinist) ideas and party. It is a Machiavellian

splution in the sense that the Prince (here: the Party) who gives
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the laws is actually above the laws. The similarity is ve
an other way too: the Prince who is above the laws, also pretends
to be cbedient at least for the illusion and manipulation of the
masses. The communist regimes, too, try carefully to maintain a

virtual constitutionalism, the illusion of a legal-constitutional

—t

egitimacy. Why? Before trying to answer the question, let me

present a few interesting examples.

First of all, let us consider the case of the trials. The
characteristic adverb of these trials is "conceptual" which
simply means prefabricated. In Hungary they were started in 1949,
with the infamous Rajk-—-trial. Ladsz1ld Rajk was one of the top
communist ieaders of the time, former minister of interior who

was arrested by ellow communicst leaders, tried for espionage and




treachery., cernTeEnced 1o gdeath. ang executed with a few ctner
conwvicts. Among the espionage charges was the collaboration with
hwestern arc especially Yugeslav agents and conspiration to
overthrow the communicet regime. One can enumerate guite a number
of factors which can explain the historical and peclitical
situaticn and atmosphere at that time which helped to bring about
csuch senterces - like the hysteria over the outbreak of the colg

war. the break between Tito and Staelin, etc. - but neither anvy

nor alil of them provices a sufficient explanation why the system

required +he theatrical arrangement tc provide the illusion of
constitutionalism of these trials. Why could not simply execute
the top leadership 1ts victims or its enemies (or suppocsed
eremies) in such & monopolistic power situation? Why was 1t

to arrange even a show and to reguire a guilty
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statement frem the accused persons? And how could the communist
leaders persuade their ex—-comrades to confess sins they had never
committed? It is still an open question which boggles the mind of
many analysts and to which, quite frankly, I hardly have a
satisfactory explanation. (The best illustration of my point is

probably Arthur Koestler's famous book, Dark at Noon.) One might

refer to the obsession of the communist leaders to present
themselves as altruistic and benevolent people who design and
create a better society; to the messianistic interpretation of
their role in a society; but none of the explanations is good
enough to convince me why it was necessary to hide the fact that

the system was & purely dictatorial ard fully repressive one when

in ite early vears i1t openly confessed that it was the




agictatorship o©f the proletsriat. Meybe Decasuse even that tenet
wae fTalse: the proletarist had mo mcre ciwvil rights tnan any
cther subordinated segment of the <society 1t was the
dictatorship of the top party elite rather than any significant
social stratum.

In a later cese, in the Imre Nagy trial, one can discover
one rational element why the leadership in 1958 tried to present

at least certain constitutional illusion to the case. Here the

conceptual" in the sencse that the sentence was

depending on political predetermination and not on the result of
a due process and a fair trial. The trial, however, was a
rational element of the legitimizetion effort of the Kadar-

regime, a desperate attempt to justify both the secession between

rt

radar and Nagy in November., 1956 and the elimination cof the m
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These trials were a minor part of a huge facade which tried
to hide the cruel dictatorship and voluntarist repression behind
a constitutional democratic illusion. The major part of tne
facade has been created by the constitutional institutions: the
Parliament, the Courts, the councils, etc. They seemed to acquire
an ever growing importance as the East Eurcpean regimes have
tried to present themselves as ‘'"people's democracies"” and
democratic, constitutional systems. These efforts, however, could

a
nas

not and did not want to alter the case: everything did and

had to happen by party instructions.




The importart lesscn of the above examples — and my ourth
cstatement - 1= that the existence of constitutionalism in 1i1tself
cannot be a sufficient characterization of a democratic society
or the justification of its democratic character. The facsde-like
existence of constitutionalism (the constitution and the
onstitutional institutions, the constitutional procedures, etc.)

hae gradually accumulated social and civil discontent, and toth

the legal system as a whole and different parts of it - the
juridical, executive, and legislative bodies - have become the
target of ever growing criticism. The demands were growing for
legal gquarantees and independent regulaticns to create a working

m

self-regulation of & democratic society. It became clear that tn

L]

system needs to have well-defined axioms, needs to have
different constitution. This consideration, though 1t was well
understoocd by the so-called dissidents of the communist regime,
could surface in the pclitical 1life only when the reform-ides
gained legitimacy not only in the economic but in the political

dimension.

The leadership tried to comprise the reform—-idea into the
economic life;q for a variety of reasons which I cannot enumerate
here, it had to accept the fact that the reform—-process could not
kept out of the political life. For gquite long, the leadership
tried to control the process; the very capabilities for control
set up the criteria for what has been permitted; and this wes the
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ternalistic approach of the communi

1]

escence of the a)




leadercship. It was expressed in the Tacting for the netion’
concept which alsoc tried to legitimize the handling of the
reforms from above - and which bore the characteristics of both

Machiavellianism and messianism.

According to mecst analyses, the core issue of ‘“acting for

the nation concept was tc create a fair standard of living (the

policy was called, after Khrushchev, the policy of goulash
communism“). I think 1t 1s a mistaken point and names an effect
as the main caucse. The primary issue here was a trade-off of a
much greater significance; it was the withdrawal of politics from
private life. It meant not to interfere into private lives by
pclitical means, not to pocliticize private spheres any more. This
was a trade-off in the sense of pervasive communist party policy
of the early fifties; and it created a relatively liberal
lifestyle and a relative degree of personal freedom beyond the
sphere of public policy. This trade-off is significant, because
it changed also the official as well as private value system,
including also values of a prosperous 1life or of being rich.
(This shift was obvious 1in the debate on the so-called
"refrigerator socialism", when the official ideology approved
the right to a higher personal standard of 1living as a right
conform with East European values. (There were other significant
elements of the trade-off which I cannot analyze herej; especially
the withdrawal of politics from the microeconomic sphere.)

Cepoliticizing private 1life has alsoc meant to lessen the
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totalitarian grasp on coclety as a whole - and here comes my

fifth statement - without letting the subsystems of this society

[

develop their own types of regulations and organizational
principles, that is develop an automsatism in sccial and cavii
life. It 1is for this reascn that even private citizens have

potentially been subject to ccercion at any time.

~m

There are some interesting conseguences of the reform
process and trade-off in depoliticizing private life as a means
to create domestic stability. In the first place it meant that
the leadership abaendoned the earlier concept which required a
uniform thinking as a prerequisite of political stability.
Accepting the fact that peocple may think differently, the
leadership also accepted the fact that people don 't have to
publicly support the political system. Political participation
was not a necessary component of poclitical life and political
structures. Only a very nominal participation was required,
mostly in every fifth year at the general voting, because there
was neither genuine political participation nor public political

life in the sense of influencing decision making.

The decline of political participation had a harmful and a
beneficial consequence. The harmful one was that the public has
become uninterested. This, in my view, reflects a certain
deprivation of political rights. The beneficial one was the
confidence of the leadership which was not threatened by an

active, hostile public., so there was a new possibility to ease
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political repressiocon  and to accept the popular demand for

The end result of the whole process wes a real trade-cff in
human and political rights. This trade-off changed the system and
madce it a/ more acceptable on the Wests; b/ more willing to
support a Helsinki-type of intermational agreement. Both changes,
However, made rather clear that the depoliticized private life
could not be organized in autonomous way and has been deprived of
genuine forms cf self-regulative organizations. This shortage
became apparent during the recent changes 1n Hungary and boosted
the process of legislative and, ultimately, constituticnal

changes in the fields cof association and assembly rights.

The policy of depoliticizing microeconomic life has had a
similar effect Iin the sense that microeconomics has also been
deprived of efficient self-regulative means and organizatiaonal
possibilities. The same applies here as to the depoliticized
private 1life: because of the lack of a genuine economic
regulation of its own, this sphere has also remained the subject

of potential and actual command interference.

Recent developments and legislative changes (in the field of
company and property rights) show a similar pattern to the
changes 1in private life; and both fields are coming closetr to
Western social and economic standards by recent events 1n

Hungary. They all make more and more relevant the demand for a

)




new constitution because, and this is my sixth statement, it has
become quite obvious that the existing constitution 1s not
suitable for the regulation and smooth operation of a modern,
multiparty state. In order to prove this statement, I should have
to present a short description of the century and half long
history of Hunmgarian constitutionalism which is obviously beyond
the possibilities of such a paper. But probably it 1is enough to
refer to the 1949 Constitution of Hungary which still is the
framework of our political life and which - as all the East
European constitutions of the time - was an almost literally
translation and adaptation of the Stalirmist Soviet constitution.
Beyond the similarity in structure and wording, the more sericus
effect of the adaptation of Soviet type political structures was
the 1lethal grasp on self-regulating, autonomous private and
political organizations anmd institutions. The communist party
invaded all walks of politicsl and private life, and uniftormead
the political systems of the East European countries. From this
perspective it can be better understood why it was so significant
when, after the revealing time of 1956, the communist party

depoliticized private life.

At the moment, we are in the midst of a confused and
desperate debate cver the role, the function, the status of the
constitution. In this debate the recurring underlying question 1s
the following: Is it possible at all, in any constitutional
change and with any kind of constitution, in our society to

ensure a functioning self-regulating social automation? This type




ot avtomation and self-requlaticn has come about in a historical

process on the West: our prcblem is whether we can bring 1t about
artificially. When I say artificially” 1 mean socmething which

has nct been produced by a social development exemplified in

historical cases.

Frobably 1€ is possible toc create & self-regulstive,
constitutional democracy artificially. There is at least one good

-+

recent historical example, and 1t 1s the Federal Republic of
Germany where the constituticn and the politiceal system was
ecstablished by an artificial, outside act, applying a foreign
standard. Clearly, that is not the present Hungarian case, though
the German case 1s quite similar — disregarding of both the
content of the constitution and the method of application - to

the 1%4% situetion 1n Hungary when a foreign standard was applied

to the Hungarian political system by a voluntary act.

There are recent examples of transitions from dictatorship
to democracy here in Europe, like the Portuguese and the Spanish
case. There 1is, however, a significant difference between the
Iberian and the Hungarian case. In both Iberian countries there
has been operating an economic automatism (though with some
differences in the level of development) which, of course, has
not been codified by law. The legal and the political system was
different from the economic one; their organizing principles
differed. During the democratization the differing systems had to

T

be harmonized. In Hungary there are no such automatism, that's




whyv the reforme are cseries of activity to procuce self-regulative

cubcvestems 1n our society. A self-regulative subsystiem 1S free of

hierarchical intervention, and ultimateiy should only ce the
subject of a constitutional regulation.

This is exactly the process in which the main question 1s
raised: who should and could accomplish this task? Who 1s
licensed to accomplish 1t? There 1is an obvicus inherent
contradiction in this process, and it is my seventh statement: we
have to create a constitutional requlation of the society what
typically 1is a task to accomplish by constitutional
authorization. In the absence of a legitim constitution, the

political actors have to determine the sphere of instances which

is authorized to do it.

The most obvious institution in a constituticnal democracy
to give authorization to any legislative action 1is the parliament
or any eguivalent body. The legal status of the Hungarian
parliament, however, is a subject of fierce debates and a central
issue of the political fights. Probably the most characteristic
feature of the present political situation in Hungary is the
absence of any legitim legislative institution. When I spesak
about legitim institution I refer to bodies elected in a free,
secret election, cor appointed by such institutions. Now, the
general case in Eastern Eurcpe has been up to now the lack of a
genuinely free election which could give the legitim <status to
any representative body. There are only very few and very recent

examples, like certain cases of delegate elections to the Supreme




Sovaet A the oSoviet unipn ang the letest roiisnh nationaq
election. ihe Soviet ceses are not gquite relevant becsuse those
freer elections have had no effects on the overall system anc
have not chenged the general leaws of a party state. The Polish
case 1 the real i1mportant one, yet there 1s a significant

difference compared to the Hungariamn situation.

In Poland, with due respect to all merits, this was nct a

free election what is Iin the minde of tnose Hungarians who speck
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has existed
monocpoly of power. Legitimacy in this interpretation does not
mean constitutionalism, and the interpretation is based o©n the
analysis that the constitution was a product of a dictatorial
power, even 1if 1t was introduced by popular approval of a
referendum. Any voting procedure which takes place in e
dictatorship, in the shadow of coercion of any type, cannot be
considered legitim according to this interpretation. And here I
come back to my previous guestion: who should be licensed and, of

course, how - to accomplish the transition to a fully legitim

system?
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political force cf opposition though it has not been organized

3ut i1t hes acquired a very sirong mass
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supports: 1t was the first genuine working class mass movement In
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Eastern Europe for forty yvears. This movement, Solidarit
not as influential 1 legal political fights as the much tinier
Hungarian opposition which mostly lacks any mass support. This
might have been the consequence o¢f the lengthy years of martial
law, but the result was obvious: the Polish parliamentary
elections tock place under the illegitim condition of a communist
party state with the modification of the rules of the game cf an

1 mass movement. But this movement, especially in
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opposition

oppositicn, could not change the rules of the political

-

[
—t
ot
m
0
W
i

game, and could not set up the terms of a political transition.
It, however, has had the strength to modify the rules in favour
of its own terms. Now, as a result of a free election - free in
the sense of popular participation and voting - which was not yet
gquite free because of the presence of preset guotas, there is now
a legislative body in the centre of Polish political structure
which has approved a non—-communist run government and which, most
probably, will have the freedom to change the constitutionel

framework and create a fully legitim constitutionalism.

The Hungarian way 1is different. The opposition fights from
within the system, by popular pressure: 1t challenges the power

structures and the monopoly of power of the communist party. The

-+

stake of this fight is to set up & framewcrk which creates
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the gradual political reforms have taken place in the past two
years., The econocmic reforms, i1ntroduced first in 1968, hnave a
pay-off now. Without the gradual changes and the cumulative
effects of those reforms the issue of political reforme could
hardly have surfaced in the political debates cf the early
eighties in Hungary. 1t goes without saying thsat any sucnh
politicel change anywhere in the Soviet bloc could take place
because of the domestic political changes 1nside the Soviet
Union. To mention a commonplace, without Gorbachev the
cppositional political groupings could hardly gain legal status

either in Poland or in Hungary.

Anyway, the outcome of the political reforms now 1s rather
cbvious in Hungary. The political reforms first were initiated by
party members themselves. especially the professional-
technocratic stratum of the party which first realized that it is
almost impossible to introduce genuine economic reforms into the
macroeconomic field without changes in the political structure.
The old political structure and regulation has been the safeguard
of a command econocmys; and to secure a transition to market-
regulated or even to mixed economy it was compulsory to change
the regulations and the laws which enacted those regulations.
This very reform process ultimately divided the party, and forced
the more conservative old guard out of power. This transition was

nct a sudden act, and it is otill going on, but there was a very
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old leader Janocs K& and that was the start of the organized

reformist movement irside the party.

mn

Having the favourable political conditions from outside, and
naving the more and more favourable political conditions inside,
the first decisive move was the passing cf the assembly and
eassociation bill in the Parliament last Fall. According to the
new act 1t 1s legal to create private associations; there 1is a
due legal regulation how to participate in political life through
ascsociations, and Lt as legal to form and enact politiceal
parties. In other words, it is possible to participate in the

political life also in opposition parties. Though there is not

yet drafted a so called party act - and according to many
oppositional figures i1t should not be at all - which regulates in
details the rights and duties of political parties, they

participate in the renewed political life of the country.

The opposition has formed a coalition of its own, and it is
the Opposition Round—-table. It was formed to have better chances
to influence the bargaining process in our political life. It
became clear guite socon that the communist party wants to divide
the oppositional forces and tried to set up different private
deals with the different opposition parties 1n order to weaken
their overall impact. There was and in certain cases still is a

real chance for this because the opposition is divided and there
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however, they realized the significance of being united,
arnd the events more or lecss justified their unified position. The

the transition game.
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The "trancsition geme’ term expresses the essence of the process
in which the monopcly power of the communist party will be
substituted by the pluralist power structure of a multiparty
system. The staeke 1s very high because the fight is going on how
much power the communist party, which starts from the most
advantageous position, can restrain, and how much power the
opposition parties, which start from different handicapped

positions, can gain.

n order to give a frame and rules to the power struggles,

1

the communist party and the Opposition Round-table agreed to

n

tart negotiations cver the rules of the game. The form of these
negotiations 1is the National Round-table, and 1t comprises the
communist party, the Opposition Round-teble, and, &8s a result of
serious fight and a compromise, the so called Third Side. The
Third Side is a loose coalition of non—-party orgenizations, like
the Patriotic People’'s Front, the Trade Union, the League of
Women, etc. Most of these organizations have been traditionally
Just subsidiaries of the communist party, and only recently they
try to have a more independent policy. So ultimately that was a
gain by the communists to include them; the rights of the Third

ide, however, are not guite egual in real power terms with the

0g]

communists or the Opposition Round-table.
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The central effort of the talks at the National Roung-tacle
is to define the terms of the above mentioned politicai

transition. The fear that the communist party will try to preset

the conditions of both the tramsiticn and the aftermath, 1s very

real. There was an effort +to concsiderably accelerate the
legislative work by the present Parliasment which was elected in
1985, by the rules of the communist regime. If this parliament

passes many of the State—-prepared bilis, the new acts could
meaningfully prevent the opposition to be an equal participant cf

the future politicel struggles. The present Parliament is ruled
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by an approximately 7 ent majority of communist party
members, it could not be structured according to parties in a
one-party State: and most of the legislative actions are
initiated by the government of the communist party. From this
perspective, it is clear why the opposition empﬁasizes the
statement that this Parliament 1is not legitimate, that the
present government 1s not legitimate from not a formal, but an
essential point of view. And an astonishing outcome of this

bargaining process 1is that by the fact of sitting to the

negotiating table, by the gradual acceptance of many propcsals of

the opposition, the communist party itself acknowledges the
doubts raised about the legitimacy of its own power. This fact
gives a tremendous informal strength to the opposition, and may

be an element of the compound explanation why an oppesitional
institution without significant mass support can gain much more

political concessions than the Polish mass movement Soclidarity
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The real tack of the National Round-table 1s twofold
to produce an agreement in the terms of the first free
elections in forty years. Second, it has to produce a consensus
in all major legislative proposals before they are submitted to
parliamentary cdebate. While the former tesk 15 & genuine
bargaining game which has come to an end now, and could produce a
compromise result which 1s acceptable to all parties, the latter
is more delicate. That i1s the debate which contains the issue of
the constitution. And here 1 have arrived back to the paradox of

the Hungarian situation.

Drafting the new text or the changes, amendments,
modifications, or whatever term we cselect, the constitution is
typicalliy the tesk o©of the parliament. It can vote on it, or 1t
can submit 1t to a national referendum, but definitely'it has to
approve the new form or any of the changes. Now, in the present
political situation almeocst all political groups agree that we
need a new constitution instead of amending the old one. But if
we keep in mind all the objections against the legitimacy of the
present Parliament, and the dominance of communist party members
in it (who, by the still existing party rules can be instructed
or at least pressured to represent communist party interests), it
will be clear why the situation is paradoxical. We would need a
legitim constitutional body to accomplish the task of drafting

and approving the new constitution, but we do not have one. If
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the result would
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very difficult to find a way cut of this paredocxical
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The problem 1is aggravated by a sub—-problem: what
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inetitution will secure the functioning of the political system
during the pericd of the interregnum? At the moment there are

suggestions for a presidential system which most probably will be

t

introduced inte our political system. Accocrding to the most

r

1nterpretations, the president would substitute the role
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ng the transition; but i1f he is appointed

[N

of the perliament dur
by the perliament. the legitimacy problem cannct be avoided;: 1F
he is directly elected even by a consensus—-based set of rules,

the licence of the president should be given by the present - and

n

in the previocus sense not legitim - parliament. The conclusion 1is

that if we start from a paradoxical situation, the possible

solutions will present anmn other paradox. It means - and this is
my last statement - that formal constitutionalism does not
provide means to overcome the legitimacy problem 1in a

transitional political system. We need an initial political act
and either a violent or a peaceful transiticn into a situation in
which a kind of social contract can be concluded. The National
Round-table seems to serve this purpose in Hungary. After the
free election, after the assembly of the newly elected
Parliament, constitutionalism will be reestablished. From that
paint on, the society will have the possibility to develop self-

ating automatism for cocial and political activity.
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1. PRELIMINARY REMARKS.

“Iberian Case" is a rather ambigous concept. 0Of course Spain
and Portugal are geographically close. Of course both countries
were subdued by dictatorships throughout the same periods of the
present century. Of course they have experienced important
processes of ‘transition from dictatorship to democracy in
basically pacific terms and in the same decade.Of course, they
have both entered the European Economic Community at the same
time.

But beyond these similarities, differences are very
important.Firstly, because some historical events led to very
strong collective feelings of distrust and even hostility.
Portugal developed early as an independent political entity
against the Spanish kingdom of Castilia and after a short period
of political union under the Spanish king Philip II at the end
of the XVI century it Ybecame definitively an independent country
in +the XVII century. Till then Spain has nourished the fears and
the ideological bias of certain forms of Portuguese nationalism
and has been seen as the only real threat to Portugal's
independence, something like the foreign enemy that haunts and

sustains all kinds of nationalism. In fact,even nowadays the

relationships between Spain and Portugal are made both of
friendship and mistrust: politically and culturally Spain tends
to look more towards northern and central Europe and Latin
America than towards Portugal and Portugal still fears the

danger of Spanish hegemonism.
Secondly, because of sensible differences in social

structure.Portugal has teen till very recently a colonial power,
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and at the same time a metropolitan agrarian scciety , with
internal zones of underdevelopment and backwardeness. Spain has of
course strong territorial inequalitites between developed and
underdeveloped zones but its industrial economy and its tertiary
sector have been and remain quite more developed.

Thirdly, because the development and the results of their
respective transition processes to democracy have been quite
different and so have . been the resulting political and
institutional structures, even if later developments tend to bring
both nearer.

But at the same time it is true that the modern political
history of both countries has a stounding set of parallelisms: the
source of the first Portuguese Constitution(1822) is the first
Spanish Constitution of 1808; the XIX century civil wars between
absolutists and liberals are parallel processes;the dictatorship
of general Primo de Rivera in Spain is parallel to the military
dictatorship in Portugal before the "Estado Novo" of Oliveira
Salazar ; lastly, the “"revolution" of April 1974 in Portugal and
the Constitution of 1976 are immediate precedents of the begining
of the transition and the constitutional process in Spain (Jorge
MIRANDA,in R.E.P., 1988, p. 576).

"Iberian Case" is,consequently, a reductive concept. Summing up
parallelisms and differences we can speak of two. processes of
transition from dictatorship to democracy, .close in space and time
but quite different in their origins, their causes, their
developments and their constituticnal implementations.

Vith these previous remarks, I shall approach the subjet from a
comparative perspective and focusing in these tiaree topics: 1)
origins; 2) developments;3)constitutional solutions and resulting

institutional systems.
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I1I. THE ROOTS.

In Portugal, transition to democracy began with a military coup
¢ April 25th .1974). In Spain, transition began to develop as a
very complex civilian process after the death of general Franco
(November 20th.1975). Behind these two events there were two long
dictatorships and two different historical developments.

The Portuguese dictatorship began in 1926 with the military
coup of general Gomes de Costa but later,under the rule of

general Carmona as President of the Republic and Oliveira Salazar

as Prime Minister developed as a "civilian" dictatorship-— the
"Estado Novo"® --- largely inspired in the Catholic corporative
s?stem promoted by the Vatican in the 1930s and in the Italian
fascism. It was,of course, a one-party system -- the"Uniao
Nacional" -- and all civil and political rights were suppressed.
But it was not an “industrialist" and “developmentist”
dictatorship,but rather an "“immobilizing" one. In fact, under
Oliveira Salazar rule, Portugal remained an immobile country,

both in its internal economical and social structures and in its
colonial territories
Portugal was itself a non developed country whose economy

depended largely on the explotation of colonial resources by a

monopolistic group of financial and commercial corporations,
whose most paradigmatic example was the "Companhia Uniao
Fabril" (CUF). These Portuguese ruling groups were themselves

largely subordinated to British capital and in fact the Portuguese
colonial empire was a subsystem of the British African empire.
WVhen political movements for self-determination and independence
began in Africa and Great Britain and France moved to another
system of relationships with ancient colonies as politically
independent countries, Portugal remained anchored in cld schemes

of colonial dcomination and its answer to independence movements
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in Angola, Mozambigue,Guinea-Bissau and Cabo Verde was military
repression and colonial war. The result was a deep financial and
social crisis, coupled with the general crisis of the seventies in
Western countries,an increasing feeling of uneasiness and
rebellion in the colonial Army and finally the military defeat in
Africa and the breakdown of national economy. This was the
immediate cause of the military uprising of 1974.

The Portuguese colonial Army was the main protagonist of the
fall of the dictatorship and this crucial fact leads to two other
conclusions: first, that the Army itself had the capacity to
develop in its own ranks a quest for democracy in contact with
colonial realities; second, that the Portuguese people was too
unorganized, too socially and politically scattered to be able to
take the main initiative against the dictatorship. Both facts were
decisive for the development of the transition process, a process

in which the Army had a key position as a leading force.

In Spain the historical background and the actual development
of the transition process were quite different.To begin with, if
Portugal remained a colonial power till the recent seventies.
Spain lost the remnants of its colonial empire in the last years
of XIX century, after the humiliating war with the United States.
Secondly,if Portugal became a Republic -in 1910, the Spanish
political system remained a centralist, militarist, authoritarian
and clerical Monarchy, locked to political reforms and extremely
hostile to 1liberal and left-wing movements, as well as to
bourgeois nationalist movements. In fact, it became impossible to
implement democratic reforms under Monarchy and every attempt %o
do so became a radical clash between Monarchy and Republic. This
was the main dividing line in Spanish modern political history

and after two insuccesful attempts to establish and stabilize a
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. Republic, the clash exploded in the bloodiest civil war of all the
Spanish history in 1936.

In 1923, Spain knew the first military dictatorship, that of
general Primo de Rivera, largely inspired in the first italian
Fascim and not so much different from the Carmona-Salazar"Estado

Noveo" in Portugal. The fall of this dictatorship in 1930 opened

the way to the Spanish Republic in 1931 . The Republic was a
period of social and ideological turmoils, but arised great
hopes and promised long awaited reforms in the social and

political fields .In fact,it was the great opportunity to fight
underdevelopment and to modernize Spain, politically and
culturally . But the the rebellion of the Spanish Army, leaded by
general Franco, put an end to all hopes and expectations and after
the defeat of the Republic in 1939 a Dbloody repression
inaugurated a forty years period of military dictatorship.

This long and ruthless dictatorship did not end as a result of
a colonial crisis or of a military uprising, as in Portugal. It
reached its end by the conjuction of several factors. The first
was, obviously, the death of general Franco and the incapacity of
the dictatorship to subsist without general Franco himself and to
face the unresolved contradictions of the Spanish society,
accumulated throughout the 1960s and the 1970s. The second, was
the new conditions created in the Spanish society, forty years
after the civil war and in a European context which made
impossible the continuity of the non democratic institutions,
practices and ideas imposed by the Franco regime after the war in
a country politically and economically isolated. The third, was
the painful but effective reconstruction of the democratic
political and union vanguards destroyed by the repression after
the cdwvil war. The fourth that, notwithstanding this
reconstruction, the anti-Franco opposition did not succeed to
transform itself in a vast popular movement, able to defeat and

overthrow the dictatcrship.
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Consequently,the transition to demccracy in Spain began and
developed as a successsion of clashes and agreements between the
"reformists® of the Franco regime itself -- who understood the
ineluctabiliy of change and wanted to control it -- and the groups
of the democratic opposition, progressively united in a quest for
democratic change without limitations and exclusions.

The overall result was the achievement of democracy,the
drafting and promulgation of the democratic Constitution of
1078, the restoration of democratic liberties and civil rights, the
free actitivity of pelitical parties and unions, the establishment
of a federal-like system of political autonomies and the opening
of the country to European community. But this result was
strongly nuanced by the remaining and the continuity of the main
institutions of the Franco's state. That means that the armed
forces,the security forces, the judicial system, the public
administration system, the public corporations and the privileges
of the great private corporations and the Catholic Church remained
untouched. )

Consequently,the fundamental problem of the transition *to
democracy was to consolidate the new system, to strengthen its
supports, to solve the great historical problemes inherited --
like the <conflict ©between Monarchy and Republic or the
conciliation between Spanish national identity and the pluralism
of national and regional identities -- and, at the same time, to
incorporate into the democratic system the institutions of the
previous regime without traumas or new civil conflicts. This was
the fundamental reason and the explanation of the consensus that

marked and leaded all the Spanish transition process to democracy.
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III. THE DEVELOPMENTS.

Oliveira Salazar ruled Portugal for thirty-six years. When he
dead his successor ,Marcelo Caetano, essayed to keep a balance

between light reformism from inside the system and the maintenance

of the dictatorial rules . He failed and the change Dbecame
ineluctable.

After the unsuccesful attempts of some military
conservatives,like general Spinola, to lead and control the

change,the military coup of 25 April 1974 installed in power a
Junta of seven officers from the Armed Forces Movement (MFA).
This movement was predominantly left-wing Dbut balanced between
radicals and moderates, all of them deeply concerned Dby their
experience in the Portuguese colonies and so clearly sympathetic
with anticolonialist movements.

The military coup restored political 1liberties and civil
rights and political parties took the field, but the leadership
remained strongly in the MFA. Some radical mesures were taken, as
the dissolution of political police forces and the jailing of a
great number of its members. The conservative and rightist
forces, fully compromised with the fallen regime, were inorganized
and so the party balance shifted clearly to the left, where the
Communist Party was mostly influential and had close links with
some of the military leaders. A unitarian provisional government
was formed,under the direction of the MFA but with participation
of political ©parties, among them the Socialists and the
Communists. Communists appeared to be very strong in the new
Unions and it was a major issue as with the restoration of
democratic liberties throughout the country arised a great wave
of political,social an economic demands.

In his book "Time and éhance“, James Callaghan sums up this

situation: "Initially these two-groups (the MFA and the Communist
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Party) were perhaps the only bodies sufficiently well organised to
be able to step into the power vacuum. In a country starved of
political, social and cultural freedom since the 1530s the coup
was greeted enthusiastically". (1987,p.360).

The specific situation was, then, of a vacuum power, with a
military radical leadership,great weakness of all political
parties -- with the exception of the Communist Party -—- and a
large demand of radical changes and reforms in all the social
fields, particularly a demand of agrarian reforms

But from the first general elections for a constituent Assembly
it emerged a political frame that was different of the initial onme
and that despite some significant oscillations has remained
stable : at left, a dominant Socialist Party ,gathered around the
leadership of Mario Soares and with contending trends in its
ranks, and a hard-lined but minoritary Communist Party ;at
center-right , a consistent P.P.D.,later transformed 1in the
Social-Democratic Party(P.S.D.), gathered around the leadership of
Sa Carneiroc and also with contending trends inside, ; at right the
C.D.S. This party scheme has been only partially modified by the
appearence and the failure of the PRD, headed by former President
of the Republic, general Ramalho Eanes.

The transition process in Portugal has been characterized by
the difficult relationships between the leading MFA and these
political parties and the changing balanee of power between all
these forces in a society that, after the first period of radical
demands and reforms, looked for new internal equilibriums towards
moderation and stability. The drafting and the promulgation of the
Portuguese Constitution of 1976 was the expression of the hopes
and expectations and alsc of the balance of power of the first
period. It is a Constitution marked by an overall socialist
orientation, not only in the sense of general aims but also in
concret goals, like that of collective property. But its most

specific feature 1is the constitutional role of the Armed
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Forces, which become something like the highest institution of
guarantee and control, in a complex interaction with <the
Presidence of the Republic, the Government and the Parliament.

The main role of the Socialist Party was to ensure a "civil"

development of this original impulsion.In 1976 , the Socialist
Party won the majority -— but not an overall majority -— and his
leader,Mario Soares, formed the first constitutional government,
with general Eanes as President of the Repubiic. The provisional
period was over, but the great problems of the portuguese society
strongly emerged in all the fields and the Socialist Party was
unable to retain its majority. Till then the Dbuilding of
Portuguese democracy has developed around three major issues:
1) The reduction of the military role in the constitutional
s&stem;Z)the definition of a workable system of political
alliances betweeen the major parties;3) the economic development
of a country that was forced to change abruptly from the immobilty
of the salazarist system to a new and extremely mobile competitive
system, without the resources from the colonies and in the
framework of the European Economic Community.

The problem of alliances has been a major one, as the Communist
Party is excluded -- or excludes itself -- from any possible
majority. The Socialist Party has shifted from  minority
governments to alliances with center parties and has payed a high
price for it in terms of internal homogeneity and of electoral
support. Finally, the center-right party, the P.S.D.., under the
leadership of Anibal Cavaco Silva has won the absolute majority in
the last general elections and for the first time since 1974 rules

the country with a single party stable majority.
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In Spain the <transition to democracy did not begin with a
military coup but with the ending of military rule. The death of
general Franco put an end to his system, but there was not a real
vacuum power.The King succeeded general Franco and confronted with
the alternative to continue the franguist system or to advance
towards democracy chose the latter way, with the help of all the
political forces, those coming from franguism and those coming
from underground opposition.

The end of franquism coincided with the worst economic crisis
of recent Spanish history. And,most important of all,the building
and the actual working of an eventual democratic system were
ccnditioned by the problem of the inheritance of the state
apparatus of Franco's regime.

The only way to cope with all this problems and solve them in
the sense of democracy was to add forces and to establish a clear
dividing line betweeen those who wanted democracy and those who
wanted to return to dictatorship. This was a very complex problem,
because every political force was due to make a difficult decision
about this dividing line . That meant a decision about some of the
hardest historical conflicts that remained unrescolved, such as the
conflict between Monarchy and Republic or the conflict about
national identity or the problem cf pacific separation between
State and Church. The decision was also conditioned by memories of
the recent past. The memory of the Civil War,for instance, was
mantained to the end by the Franco regime as the basic source of
its own legitimacy and his distinction between winners and losers,
but it weighed on the collective conscience of the immense
majority of Spaniards as a trauma not to repeat. Last but not
least,the Spanish society of the 1970s was a new society, with new
generations in the scene, a society that wanted to be rid of
dictatorship but wanted to achieve democracy without any mayor
conflicts, thats's to say, in peace.All the significant political

forces understood these messages and all became aware that the
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only way to go ahead, to establish democracy and consclidate it
was the way of consensus.

But to achieve consensus was not an easy affair. The political
forces that emerged after the Franco's death were very
different.From inside the Franco's regime developed a reformist
movement o more precisely some reformist movements. The first one,
that' to say, the first that managed to take the head of the post-
Franco government, was the group headed by the ancient Minister of
Information Manuel Fraga Iribarne. He intended to develop a
limited reform, including the Socialist Party but excluding the
Communist Party and the rest of the left. This limited reform
failed soon because it meant a limited democracy in which the
"accepted" democratic forces would be compelled to complicity in
the restrain of democratic rights.And it failed also because the
emergent social movements overflowed soon the limits set by the
government Arias—-Fraga.

The second government of the new post-Franco Monarchy was
headed by another ancient Minister of Franco, Adolfo Suarez. This
second government was forced to go far ahead and Mr.Suérez
himself understood that the only possibility to control the
democratic process was to develop it without the limitations that
caused the failure of the previous attempt. At the same time, the
opposition forces succeeded in establishing a unique and unitarian
platform, including all the significant .groups, from Christian
Democracy to Communists.This was the basis of the final agreement
between the franquist reformists and the opposition.And as a
result of this agreement general elections were held in 15 June
1977, with free participation of all the political parties.

The political constellation that emerged Zfrom these first
general elections conditioned the following periods of the
process. The party headed by Mr. Suadrez -- the "Unién de Centro
Democratico" (U.C.D.> , formed by franquist reformers,but also by

christian—-democrats, liberals and social—-democrats = was the
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winner, but did not obtain the overall majority. Second, at close
distance, was the Socialist Party -- the "Partido Socialista
Obrero Espafiol" (PSOE> -—-—. Third, but at a considerable distance
and so excluded from the possibility to become a government
alternative, was the Communist Party. And fourth, the little group
headed by Mr. Fraga Iribarne,"Alianza Popular“. Finally sone
naticnalist parties emerged with strong roots, specially in
Catalonia and the Basque Country.

From this constellation of forces two evidences emerged:
first,that the victory of the political forces that wanted
democracy was overwhelming: in the new elected Parliament there
was not a single partisan of the Franco's dictatorship. So the way
was open to a Constituent process . Second, that no single
political force was able to lead alone or to implement alone the
constitutional reforms and the consolidation of the new
democracy. The consequence was equally obvious: consensus was
needed to draft the Constitution, to implement the reforms and to
cope with the more urgent prcblems, specially the economic ones.

The Spanish Constitution of 1978 was drafted by a group of
seven deputies elected by the first democratic Parliament ,the
Congreso de los Diputados. Three of them represented the U.C.D.,
one the Socialist Party, one the Communist Party, one Alianza
Popular and one the nationalist parties of Catalonia and the
Basque Country. This group,popularly known as the "Founding
Fathers", was charged of the material task of drafting the text
of the Constitution but also, and mainly,it Dbecame the center of
all the political compromises between the parties . The aim was to
draft a Constitution that could be accepted by all the democratic
forces and that, consequently, could be submitted to popular
referendum with a positive vote recommendation by them all. And
that result was attained. Lastly, as a complementary mesure,
consensus extended to the economic field as a general agreement of

the same political forces on reforms and inmediate measures , known
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as the "Pactos de la Moncloa" -—- which was anyway far less
effective.

The most important issue at stake was, obviously, the
consolidation of the emerging democracy. But consolidation did not
mean only to agree about Constitution and parlamentary
institutions. It meant also the necessity to solve the most heavy
historical problems that remained alive in 1977 and that were at
the roots of the tragic experiences of the past, specially of the
civil war and the two military dictatorships. Among these
historical problems I shall mention the two most significants: the
problem of Monarchy and the problem of national identity and
nationalisms, already mentioned above.

- In 1977 the Socialist Party, the Communist Party and all the
left forces, as well as some nationalist groups, were republicans
and opposed Monarchy. It was not an ideological bias,but the
consequence of the historical role of a Monarchy that was
belligerent against the 1left and against the peripherical
nationalisms. The split between the Spanish political forces over
the issue "Monarchy or Republic" was a radical division, both
political and ideological, that turned even into a division over
symbols -- the national flag and the national anthem, por instance.

But, as said before, the Spanish transition to democracy did
not begin with a wvacuum but with an already existing Monarchy
,restored by general Franco and based in a legality that not only
the great majority of citizens rejected but that the new democracy
set out to modify.

On the other hand, it was obvious that in that initial moment,
with weak democratic forces and with the major institutions of the
Franco's regime still intact, a strong element of stabilization
was necessary.And this could be only the Crown. The majority of
the army, the security forces, the public servants and the
judicial system accepted -- a lot of them reluctantly -- the

democratic legitimacy and the democratic process only because the
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King himself accepted it, not because ©f the leadership of new
political parties and leaders. The issue “Monarchy or Republic”
could have turned into a wrong dividing line inside the Dblock of
supporters of the transition process and could become a rallying
cry for those who were against it. Finally, the Crown itself

needed a new democratic legitimacy,since otherwise it would be

compelled to perpetuate the legality of the Franco regime -—- which
was its own original legality -- and thus locking the door o
democracy .

An agreement was necessary. For the Crown,to stand in the past
would be to enter once again in a spiral of political
confrontations that could only lead no another civil war. For the
left, to stand in the past was to remain anchored in identity
signs certainly deeped-rooted but at the same time inable *to
confront the new problems at stake. The constitutional compromise
was the parliamentary Monarchy. The Crown and the Monarchy as a
system obtained a new democratic legitimacy. The left obtained a
system of democratic liberties, of territorial autonomies and of
parliamentary institutions that till then it could only reach
through the Republic and the overthrow of Monarchy. And when in
1082 the Socialist Party won the general elections with an overall
majority, for the first time in Spanish history the left governed
without problems under a Monarchy. This was a really historical
compromise that solved a very difficult -problem an allowed the
democratic forces to gather in one side of the main dividing line
against the partisans of dictatorship, without secondary dividing
lines that would weakened the whole process of transition to
democracy.

Something very similar can be said about the other main
historical conflict of the modern Spanish history, the conflict on
national identity. This was another bloody split between political
forces, a split that confronted authoritarian centralism and the

quest for autonomy of the most developed zones of Spain,
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aspecially Catalonia and the Basque Country. When nationalism
began to develop in both regions at the end of XIX Century, the
answer of Monarchy and of the central ruling class was to order
the army to fight nationalism in the name of Spanish national
unity and of Spanish central nationalism. And so the army became
the armed depository of the integrity of the Spanish nation and
the centralist Monarchy against all internal opposition. The
Republic of 1931 essayed to solve the problem opening the way to
regional autonomies. But after the civil war and the defeat of the
Republic, the clash became especially violent under Franco's
dictatorship, which persecuted and supressed all the identity
signs (institutions, languages, cultures) of Catalonia and the
Basque Country and stressed the exclusiveness of Spanish national
identity as the old Spanish nationalism linked with centralism and
authoritarism.

In 1977 this was one of the most oustanding issues. It was not
only a problem of political organization but also an ideological
problem, because both in Catalonia and the Basque Country -- as
well as in Galicia and other parts of Spain -- a very strong
collective feeling of nationality had developed which was very
difficult to integrate into the wider collective feeling of the
Spanish nation, after such a strong phase of ultrarightist Spanish
nationalism under the Franco regime.

An agreement, a new compromise was also necessary. And the
compromise is stated in article 2 and the Title VIII of the new
Constitution. Article 2 defines the concept of the Spanish nation.
It states that Spain is a true united and indivisible nation. But
it also states that this united nation is formed by
"nationalities® and "“regions", each one having a right to
political autonomy, recognized and guaranteed by the Constitution
itself, and that the link which keeps this new Spanish nation
united is the link of “solidarity". From a theoretical point of

view, article 2 seems and odd combination of heterogeneous
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alements and the result is something 1like a "nation of nations".
But article 2 is not a theoretical exercise but an attempt to find
a political solution to one of the most serious and bloodiest
conflicts of the Spanish political histeory. On this basis, the
Constitution opens the way to a deep reorganization of the Spanish
centralist state in a federal-like system of political autonomies.

These are perhaps the two main examples of the deep spirit of
the Spanish transition to democracy. The same could be said about
other important issues, namely the implementation of civil rights
and political liberties, the separation between state and Catholic
church, the abolition of death penalty, the full recognition of
political pluralism, etc.

This was the work of consensus. The spirit of consensus
pfevailed in the first period of the transition, till the
completion of the constituent works at the end of 1978. The second
general elections of 1979 confirmed the political framework issued
of the first ones.The U.C.D.was again the main political force,
but was not able to attain overall majority. The new UCD
government, leaded again by Mr. Suarez, chose to govern alone
putting an end to consensus and the Socialist Party became the
main challenger in a political confrontation that involved
especially these two parties . The U.C.D. government, confronted
with the great problems of the new democracy,that's to say, the
implementation of democratic reforms in all the state institutions
’ the implementation of regional autonomies and the fight
against the economic crisis and inflation, began to divide in
internal cpposed fractions and to crack down. After the dimission
of Mr. Suarez and the failed military coup of general Milans del
Bosch and colonel Tejero on 23 February 1981, the U.C.D. crisis
was open.And it was deepened by the results of the the first local
elections of 1979 as the left -- socialists and communists --
obtained the majority in the more important Spanish towns ,

especially Madrid and Barcelona.
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The general elections of 28 October 1982 changed the political
framework. The Socialist Party (PSOE)>obtained more that ten
milions of votes and the absolute majority in both Houses of
Parliament, the Congress and the Senate. The U.C.D. disappeared,
the Communist Party fell abruptly to only 5% and Alianza Popular,
leaded by Mr. Fraga Iribarne became the main conservative force
and the second group in Parliament. In Catalconia and the Basgue
countries, the nationalist parties confirmed their positions and
in the following elections to their regional Parliaments became
the majority forces.

This general framework was confirmed in the general elections
of 1986. The Socialist Party retained its absolute majority,
even with a fall in its total voting results, and a new party,
the Centro Democratico y Social <(C.D.S.), leaded by Mr. Suarez
began to emerge as a center force.

Previsions about next developments are difficult. Spain has
become a very dynamic country, changes are abrupt and deep, new
generations take the field and Spain finds itself in a sort of
mid-way between past and future : it has already the same problems
of other more developed European countries but some of the
problems inherited from the past are not fully solved, especially
the problems of Tbasic economic structures and of public
administration.But the main political phantoms of the past are
over and the main challenge of 1977 is fulfilled: democracy is a

stable system and it works
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IV. THE INSTITUTIONS.

The differences in the processes of transition to democracy in
Portugal and Spain led to substantial differences in both the
constitutional and the political frameworks. But in the last
years, the actual working of the institutions and of the political
forces have led to increasing similitudes in both fields.

The Portuguese Constitution of 1976 sprang up from the
political wake of the April 1974 uprising. It is a syncretic

Constitution,but its overall inspiration is quite more radical

than the Spanish Constitution. Some of the main principles of the
Portuguese Constitution are the collective apropiation of the
main production means and of land and natural resources , as well

as the elimination of monopolistic corporations and of latifundia

in the general perspective cf “"transition to socialism"
(art.89,1). Another main feature is the constitutional role
granted to the Armed Forces, through the “"Council of the
Revolution", cne of the key institutions of the constitutional
system.

But the constitutiocnal revision of 1986 introduced a very
important change in the internal logic of the first period. The
feeling of "transition to socialism" has desappeared in fact
despite a remaining mention to socialism in article 2; the role
of the military and the "Council of the Revolution" has been
extinguished and the whole constitutional system has evolved
towards a closer parallelism with other systems in Western
Europe.

The situation after the 1986 revision can be summarized as
follows:

1. Portugal is a semi-presidential Republic or rather a mixed
presidential-parliamentarian system. The President of the Republic

—— for the first time a "civilian" President with the election of
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the socialist leader Mr. Mario Scares in 1986 -- is elected
directly by voters but he has not executive powers, even if he has
a limited veto power and the possibility to dismiss the Government
and to dissolve the Parliament or Assembly of the Republic. Due to
his direct election the President has a very important political
role as a stabilizing factor and as a mediator and this role has
increased after the extinction of the military "Council of the
Revolution", whose role counteracted in fact that of the
President. It is interesting to note that in all the presidential
elections held till now the majority has not coincided with the
party majority in the Parliament. At present,with an overall
majority in Parliament of the center-right P.S.D., the President
was elected with the support of the left forces.

2.The real working of the system is that of a parliamentarian
regime with a single chamber, the Assembly of the Republic,
elected by direct popular vote and a proportional system. And as
in all the modern parliamentarian systems, the gravity center has
shifted to Government and party politics -predominance, especially
after the general election of 1987, which gave to a single
party,the PSD the overall majority. The party system has evolved
equally in the sense of an equilibrium not so far awaycf the
balance of political forces existing in the rest of Western
countries and,more specifically, in Spain. 0Of course the balance
is not the same in Portugal and Spain, but the party system
becomes more and more similar.

3. The Portuguese constitutional structure is a centralized or
unitarian one, in the sense that does not accept regional
autonomies as a general system. But the article 6 of the
Constitution enounces the principle of autonomy of the local
governments and establishes two autonomous regions in the
archipelagos of Agores and Madeira, each one with a regional
Assembly and a regional Government, with a President appointed by

the representative or Minister of the Republic in the islands.




Bach autonomous region has its own Statute, drafted by the

regional Assembly and approved by the central Parliament, the

Assembly of the Republic.

The main difference between +the Portuguese constitutional
system and the Spanish one is, obviously, that Spain is a Monarchy.
More precisely, Spain is a "parliamentarian Monarchy", in which
the King reigns but does not rule. The King has not veto
power, cannot dismiss the President of the Government nor any
Minister,cannot dissolve the two chambers of the Parliament or
Cortes Generales and even if he is the nominal Chief of the Armed
Forces, he cannot dispose of them as only the Government 1is
entitled to decide on military affairs

In this sense, the Spanish system is a purer parliamentarian
regime than the Portuguese one. The indisputed ©political
leadership lies in Government and Parliament. The Parliament or
Cortes Generales is formed by two chambers: the Congreso de los
Diputados, elected by direct vote with a proportional system, and
the Senado, elected partly by direct vote with a majority system
(each province electing four Senators, regardless of population)
and party by non-direct vote, as the Parliament of each
autonomous region elects a number cf Senators proportional to the
respective population. '

The structures and the actual working of the parliamentarian
system are similar to those of other parliamentarian countries,
with a specific regulation of the Governmment's control Dby
Parliament in the “constructive" sense o0of the German Federal
Republic system.

And as in other parliamentarian systems, the gravity point has
shifted to Government and political parties, especially after the

overall majority obtained by the Socialist Party in 1982,




Anocther main feature of the Spanish constitutional structure is
the creation of the federal-like system of Autonomous Communities.
At present 17 Autonomies haven been created,covering the full
Spanish territory with the exception of the two North-African
cities of Ceuta and Melilla. Each Autonomous Community has its own
Constitution or Statute, its own Parliament, its own Government.
The structure and the actual working of these autonomous
institutions are parliamentarian,even if the institution of the
President and that of the Primer Minister coincide in the same
person: each Parliament 1is elected by direct vote through a
proportional system, the President is elected by the Parliament
and is responsible to it and the Statutes have been drafted at
the initial stage by the representatives of +the Autonomous
Community in process of formation and finally aproved by the
Cortes Generales. Among these 17 Autonomous Communities are some
differences, concerning competences and financial resources. In
this sense, Catalonia, the Basque Country, Galicia and Andalucia
are autonomies of a higher level, but the logic of the system is
that after a <certzin period all +the existing Autonomous
Communities will evolve to a similar degree of effective autonomy.
Moreover, 1in those nationalities or regions in which exist
specific languages, like Catalonia, the Basque Ccountry, Galicia,
Valencia and the Balearic Islands, these languages are co-official
with the overall Spain's aofficial langhage, the castilian or
spanish.

From this general perspective, we can conclude that beyond
these specific features and differences and beyond the historical
conflicts and mistrusts it seems obvious that Portugal and Spain
are evolving largely in the same path and the same direction and
that this confluence will grow in the future as both countries are

now integrated in the same process of European unity.
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The Spanish Case: Remarks on the
General Theories of Nationalism

Jorbr SoLE Tura

AssTrACT. We must escape ideological bias to develop a theory of
regionalism from case studies. Late capitalism often produces regional and
sub-national conflicts. Two issues are to be explained: the relationships of
regional marginality to new economic developments and, in turn, their
relationship to centralization and/or decentralization. The term “self-
determination” is no longer clear: what is the unit for ‘‘self-determining” its
future? To understand the question we must have an historical perspective
on each case. In Spain, Catalan and Basque marginality is cultural rather
than economic—and has been challenged by the powers of the central state,
leading to crisis and military dictatorship. Later, democratization produced
guarantees of autonomy for the region as a practical solution.

Introduction

The main theoretical issue in the analysis of national and regional problems is
whether, from case studies we can reasonably develop general patterns for a theory of
nationalism and regionalism, or whether a sequence of case analyses can only give us
a heterogeneous account of different situations. The issue is especially problematic in
the European political tradition, where, notwithstanding the theoretical line opened
by Rokkan and Urwin (1982; 1983) and other political scientists, the national
problems are mainly political, and the mainstream of theory still runs through the
developments of the traditional “nationalities principle,” in which the essentialist
approaches to the concept of “nation” predominate. By “‘essentialist approaches,” I
mean those approaches made by nationalist authors who consider “nation” as a
non-temporal entity, always identical in its essential singularity. One of the
consequences is that the sociological or historical analysis can hardly be isolated from
the political implications of every case study; and the social scientists or the historians
are often requested to become political opinion makers, and to focus their analysis on
a political and ideological bias. My own experience in Spain has led me to a very
strong feeling against essentialism in this field. So I think that no case study is
theoretically useful if we do not overcome this approach, this ideological bias, and if
general categories and doctrinal approaches do not give way to historical and
empirical perceptions.
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184 The Spanish Case

I do not intend to discuss here all the implications of this well-known theoretical
problem, but only to invoke some developments of the Spanish case, which offers a
rich complexity of interactive regional and national elements, both in the ideological
and in the political fields. The so-called “‘national problem’ has been one of the main
issues in Spanish political history in the last two centuries, and one of the keys to the
background of the two military dictatorships that Spain has known in the twentieth
century. After ten years of constitutional democracy, the problem has not been fully
resolved, and conflicts about national identities and symbols arise periodically, not
only as outbursts of peripheral nationalism but also as political movements linked to
terrorism—as in the well-known case of the Basque separatist organization, the
Euzkadi Ta Alzcatasuna (ETA). Nor has democracy solved the problem of Spanish
national feeling, as the ancient Spanish nationalism was connected to militarism,
clericalism and centralism and the new democracy is challenged by the urgent need to
implement, develop, spread and strengthen a new national feeling linked to
democracy, to decentralization and to pluralism.

First, we must ask, what is the relationship between pluralism and national and
regional diversity? This problem, of course, has different roots and meanings in
western developed countries and in the underdeveloped ones, not only because of
their different historical, social and political backgrounds, but also because the
political and constitutional concept of pluralism does not have the same meaning in
such heterogeneous situations. From this point of view, the problem reveals its
complexity mostly in western developed countries, where the ancient theory of
nationalities was developed mainly in nineteenth-century Europe through abrupt
economic and social transformations and through increasingly bloody wars.
Capitalist society has once again changed the established political frontiers; and, in
the process, contributed to the problems of late capitalism—that is, the new patterns
of economic, social, cultural and political centralization and, consequently, new forms
of territorial marginality.

This is a process that deeply affects the actual working of traditional state
institutions—mainly Jacobin inspired, i.e. centralized ones—and stresses the quest
for new forms of political organization and institutional functioning. Social and
political conflicts rooted in the new realities of late capitalism often take the form of
national and regional conflicts. And they are often theorized about in terms of
traditional nationalities or even—as can be seen in Spain’s Basque country—in terms
of imperialism and underdevelopment. I think it most important to identify these
problems and to see if nationalism and regionalism are ideological forms or even
ideological disguises of other problems that have arisen through the logic of late
capitalist development; or if we are really confronted with a revival of the unsolved
traditional problems of nationalities in developed countries.

It is evident that the problem concerns not only western developed countries.
National and regional conflicts arise and develop also in Eastern Europe, which are
supposed to be strongly unified by their political systems. The Yugoslav situation is
paradigmatic; but we must also consider recent developments in the Soviet Union,
Romania and Poland. Some of these relate to the last redefinition of state frontiers
after the Second World War. The far-reaching political reforms announced in these
countries reveal very strong contradictions and open the way to new prospects in
political analysis.

To focus on Europe and other developed areas is not only a theoretical option but
challenge. National and regional problems in underdeveloped countries are better
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understood by political scientists, easier to comprehend in a general view, as their
roots—the process of colonial emancipation—are more evident and the patterns of
their nation-building processes are more uniform, despite their increasing complexity.
By contrast, the explosion of national and regional problems in developed countries is
still awaiting an agreed-upon theoretical explanation. Once that is settled, there are
two major issues to be considered: first, the relationship between new economic
developments and regional marginalities; and, second, the relationship between these
new economic developments and the centralization or decentralization of political
institutions and cultural patterns (the mass media, language, cultural values, etc.).
This is a complex field, both because it is difficult to define and because it is rapidly
changing. Things that seemed evident ten or fifteen years ago are not so evident now,
as national minorities and regional diversities are affected by large processes of
integration—Ilike the European Economic Community—and by the strong
homogenization of cultural patterns. Explanations based only on one set of factors,
economic, political or cultural, are no longer sufficient to cover the overall realities.

This returns me to my first point: the relationship between case analysis and
general theory. I was myself troubled by this problem when writing the book
Nationalities and Nationalisms in Spain (1985). As I was developing my analysis, I found
it necessary to avoid two theoretical temptations. The first was abstract analysis,
mere conceptual discussions about, for example, the true meaning of “nation.” The
second was to avoid developing a general theory from the Spanish case.

It seems to me that political concepts like ‘“‘nation,” ‘‘region,” and *‘self-
determination,” have different meanings in Spain and Central America, in Europe
and in Africa. Nor do their meanings in nineteenth-century European history apply to
present-day Europe. Self-determination, for example, is a general principle,
established as such in United Nations’ declarations. But to understand its real
meaning we must descend to concrete cases, because the most important problem is
not self-determination itself as a juridical and political principle, but to identify the
specific subject of self-determination.

Let me provide an example. In a meeting held in Managua in June 1986 on the
autonomy of the Atlantic coast of Nicaragua, self-determination was a widely
discussed item, as some participants put forward the concept as the political basis for
autonomy. The theoretical problem immediately became a political problem, because
the consequences of one kind or another of practical implementation were obviously
bound to be extremely different; and both deeply significant from a political point of
view. The problem was not to assert the theoretical principle of self-determination,
but to identify the juridical subject of this general right. Was it Nicaragua as a whole
they were considering? Was it merely the Atlantic coast? According to the United
Nations’ definition, self-determination means the enforcement of national sovereignty
against foreign pressure. Atlantic coast autonomy was seen as the way to strengthen
national unity between the two parts of Nicaragua, the Pacific and the Atlantic
coasts. However, as self-determination is linked with the possibility of political
independence and sovereignty, self-determination for the Atlantic coast could lead to
the splitting up of Nicaragua as a country. Thus, the answer of the Managua meeting
was very clear: the juridical subject of self-determination was not the Atlantic coast,
but Nicaragua as a whole. It was, obviously, a political decision, but this is the key to
the issue. The problem is not self-determination as a political or a juridical concept,
but it is to identify its subject—and that means a political decision which can be
explained only through an historical and political case analysis.
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In Spain, a strenuous and rather bitter discussion about self-determination is also
developing, and all the nationalist parties in the Basque country and the majority of
those in Catalonia place self-determination as a core principle of their political
programs. Also, ETA terrorism has developed in the name of Basque self-
determination. Here the problem is not one of theoretical concept nor abstract
discussion, but the real meaning of self-determination in our historical perspective
and in our constitutional system. I shall later return to this problem.

Of course, I am not opposed to general theories. What I wish to stress is my
personal conviction that there is no single theory to explain national and regional
realities and conflicts, as, for example, the theory based on economic marginality. We
need careful examination of individual national and regional cases. Economic
marginality can explain, perhaps, regional conflict in France’s Brittany and Corsica,
but not those in Spain’s Catalonia and Basque country, since the latter are the most
economically developed regions of Spain. Economic marginality is undoubtedly one
of the causes of conflict in Northern Ireland, but it seems not to be possible to explain
it fully if religious and cultural factors are not also taken into account.

Last, but not least, historical perspective is absolutely necessary, not only to
understand the roots of every national and regional problem, but also to understand
the continuity of institutions and of the feelings of the people involved. In my opinion,
this is most important. National and regional problems in Spain, for example, can
only be explained in all their complexity from an historical point of view. Only
through history do political and economic factors take their full shape. Let us look at
the problems of nationalities and regions in Spain in this context.

The Spanish Case

As mentioned above, the strongest national and regional conflicts in Spain have
developed in the most economically developed areas—Catalonia and the Basque
country. Therefore, the roots of the problem do not lie in economic marginality, but in
political and cultural marginality.

The building of the Spanish state through the nineteenth and twentieth centuries
was not the work of an industrial and commercial bourgeoisie, as in France, but of a
ruling class made up mainly of great southern landowners, bureaucratic cliques and
speculative financial groups. The Catalonian industrial bourgeoisie, based on light
industry, never was a dominant part of the state ruling class, but a secondary partner.
The Basque bourgeoisie developed late in the nineteenth century, through the boom
in heavy industry (iron, coal, steel, and machinery) and through the rapid
accumulation of banking capital. This Basque bourgeoisie became the core of the
Spanish financial elite, but not of the political ruling class. Moreover, Catalonia
became an economic and cultural area, unified by the powerful presence of a great
urban center—Barcelona. By contrast, the Basque country lacked such a unifying
urban center, and the industrial city of Bilbao became a kind of liberal island in a sea
of traditionalist peasant holdings. Finally, the central ruling class, the “central
oligarchy,” as we usually say in Spain, was able to build a Jacobinic state, but was
not able to unify the whole of Spanish civil society, as the French Jacobin ruling class
had been able to do.

To develop a system of light industry like that of Catalonia—which depended on
the internal Spanish market and on a very severe protectionism—one political
condition was needed which the Catalan bourgeoisie was never able to attain: the
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control of the central state. This was not exactly the problem of the Basque country,
as there, the bourgeoisie already controlled banking capital. Catalan nationalism was
thus the work of an industrial bourgeoisie, powerful enough to create a modern
capitalist economy in a mainly agrarian country, but too weak to seize political
power. Catalan nationalism developed as a political proposal for reform and
decentralization of the Spanish Jacobinic state system. Basque nationalism, by
contrast, was mainly the work of peasant and intermediate urban groups, and was
rooted in traditionalism and Catholic orthodoxy. It was not so much interested in
leading and reforming the Spanish state, as in becoming a separate part of Spain or
even a separate state.

These two different aspirations were identified as a single political problem by the
central ruling class, which would not accept compromise, and whose brutal response
was to order the army—recently humiliated in the war against the United States for
Cuba and the Philippines—to fight the nationalists. The army then became the
armed depository of the integrity of the Spanish nation and of the monarchy against
all internal opposition. Catalonia and the Basque country were treated as enemies of
the state. Their institutions, cultures, and languages were suppressed, and all the
Catalans and Basques, regardless of social status, were confronted with the same
centralist adversary. Consequently, all political and social groups and classes in the
two regions faced the same external enemy. And this clash became more and more
violent and radical as the crisis of the monarchy opened the way to the military
dictatorships of generals Primo de Rivera and Franco, which lasted through fifty
years of the present century. I underline that the ideological basis of both military
dictatorships was the same: the fight against the “reds,” who wanted to destroy the
monarchy, and the fight against the “‘separatists,” who wanted to destroy the unity of
the Spanish nation.

The clash was especially violent under Franco’s dictatorship. In Catalonia, the
underground struggle against Franco combined the quest for democracy with the
quest for political autonomy, and was the work of all political groups, but mainly of
the left-wing parties—the socialists and communists. In the Basque country, the fight
against Franco took a more radical nationalist direction. The different roots of the two
problems became once again evident. In Catalonia, all political groups achieved
substantial consent to develop a democratic alternative. In the Basque country,
radical nationalism gave way to political movements like ETA, which soon evolved
into terrorist groups.

When the transition to democracy began to develop after Franco’s death in 1975,
the problem of Catalan and Basque autonomy was one of the main oustanding issues.
But the problem was not only one of political organization, it was also ideological. In
both Catalonia and the Basque country, a very strong collective feeling of nationality
had developed which was very difficult to integrate into the wider collective feeling of
the Spanish nation, especially after such a strong phase of ultra-rightist Spanish
nationalism as existed during the Franco regime.

In the new Spanish Constitution of 1978 there is a rather odd article—article 2—in
which the concept of the Spanish nation is defined. It states that Spain is a true,
united and indivisible nation. But it also states that this united nation is formed by
“nationalities” and “regions” that have a right to political autonomy, recognized and
guaranteed by the Constitution itself; and that the link which keeps this nation united
is the rather immaterial link of “solidarity.” From a theoretical point of view, article
two seems to be an odd combination of heterogeneous elements; and the result is
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something like a “nation of nations.” But article two is not a theoretical exercise, but
an attempt to find a political solution to one of the most serious and bloodiest
passages of Spanish political history. Consequently, article two is the political basis of
a new organization of the traditional Spanish Jacobinic system in a federal-like
system of political autonomies.

I should like here to underline another side of the problem. The Spanish
Constitution does not limit itself to open political autonomy for Catalonia and the
Basque country, but establishes political autonomy as a general system of state
organization. Here we find the other dimension of our problem, that of pluralism.
Political autonomy is not seen in the Spanish Constitution as only a way to pacify the
historical conflict between centralism and Catalan and Basque nationalism, but also
as a way to open the system to the plurality of regional realities and as a way to find a
new equilibrium between the developed and underdeveloped regions of Spain. Today
there are seventeen autonomous regions, each with its own parliament and
government. Their development is unbalanced and the transition from centralized to
decentralized state is revealing itself not only to be very difficult, but to be threatened
even by unpredictable backward-looking movements, especially with regard to the
new conditions imposed by Spain’s entry into the European Economic Community.
But the challenge is clear: the Spanish system of autonomous regions seeks to solve
the problems posed by national diversities and, at the same time, to open the way to
the full expression of national and regional pluralism.

Some Conclusions

This short description of the Spanish case brings me back to my first introductory
statements. Economic marginality is certainly one of the roots—and so one of the
theoretical explanations—of regional and national conflicts in developed countries,
but it is not, by itself, a sufficient basis for a general theory of regionalism or of
national plurality. Economic factors are, of course, basic to theoretical explanations,
but they are many-sided, and must be considered in their concrete reality. Historical
and political factors are most important, but also must be considered as concrete
elements of a specific historical development and of a specific political system.
Cultural factors can also develop in complex ways, both as a result of political conflict
and of ideological confrontation (linguistic conflicts, for example). But even these
must be considered in their specific reality. In Spain, for example, the clash between
the use of Spanish and various minority languages, such as Catalan, Basque and
Galician, is mainly political. But each has had a different development, depending on
the structure, the background and the strength of each language and of the national
collectivity supporting it. The situation of the Catalan language is, in this sense, far
better than that of the Basque. The conflict generated by national symbols, such as
flags and anthems, can also be very strong as has been, and still continues to be in
Spain, because of the specific political and historical conditions of the respective
national confrontations. And, at the same time, national symbols can become
ideological weapons, nourishing nationalist movements in an historical and political
context quite different from the original one.

In my opinion, this means that a many-sided analysis and careful examination of
concrete cases are absolutely necessary to cope with the complexity of national and
regional problems. From these we can reasonably expect to reach some general
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explanations and, going back to my preliminary observation, this is possibly the
closest we shall get to general theory in our field.
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I. PRELIMINARY REMARKS.

"Iberian Case"

is a rather ambigous concept. Of course Spain
and Portugal are geographically close. 0Of course both countries
were subdued by dictatorships throughout the same periods of the
present century. Of course they have experienced important
processes of transition from dictatorship to democracy in
basically pacific terms and in the same decade.0Of course, they

have both entered the European Economic Community at the same

time.

But beyond these similarities, differences are very
important.Firstly, because some historical events led to very
strong collective feelings of distrust and even hostility.

Portugal developed early as an independent political entity
against the Spanish kingdom of Castilia and after a short period
of political union under the Spanish king Philip II at the end
of the XVI century it Dbecame definitively an independent country
in the XVII century. Till then Spain has nourished the fears and
the ideological bias of certain forms of Portuguese nationalism
and has been seen as the only real threat to Portugal's

independence, something like the foreign enemy that haunts and

sustains all kinds of nationalism. In fact,even nowadays the
relationships between Spain and Portugal are made both of
friendship and mistrust: politically and culturall& Spain tends
to look more towards northern and central Europe and Latin
America than towards Portugal and Portugal still fears the

danger of Spanish hegemonism.
Secondly, because of sensible differences in social

structure.Portugal has been till very recently a colonial power,
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and at the same time a metropolitan agrarian society , with
internal zones of underdevelopment and backwardeness. Spain has of
course strong territorial inequalitites between developed and
underdeveloped zones but its industrial economy and its tertiary

sector have been and remain quite more develaoped.

Thirdly, because the development and the results of their
respective transition processes to democracy have been quite
different and so have Dbeen the resulting political and

institutional structures, even if later developments tend to bring
both nearer.

But at the same time it 1is true that the modern political
history of both countries has a stounding set of parallelisms: the
source of the first Portuguese Constitution(1822) is the first
Spanish Constitution of 1808; the XIX century civil wars between
absolutists and liberals are parallel processes;the dictatorship
of general Primo de Rivera in Spain is parallel to the military
dictatorship in Portugal before the "Estado Novo" of Oliveira
Salazar ; lastly, the "revolution" of April 1974 in Portugal and
the Constitution of 1976 are immediate precedents of the begining
of the transition and the constitutional process in Spain Jorge
MIRANDA,in R.E.P.,1988, p. 576).

"Iberian Case" is, consequently, a reductive concept. Summing up
parallelisms and differences we can speak of two processes of
transition from dictatorship to democracy, close in space and time
but quite different in their origins, their causes, their
developments and their constitutional implementations.

With these previous remarks, I shall approach the subjet from a
comparative perspective and focusing in these three topics: 1)
origins; 2) developments;3)constitutional solutions and resulting

institutional systems.
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THE ROOTS.

In Portugal, transition to democracy began with a military coup
¢ April 25th .1974). In Spain, transition began to develop as a
very complex civilian process after the death of general Franco
(November 20th.1975). Behind these two events there were two long
dictatorships and two different historical developments.

The Portuguese dictatorship began in 1926 with the military
coup of general Gomes de Costa but later,under the rule of
general Carmona as President of the Republic and Oliveira Salazar
as Prime Minister developed as a "civilian" dictatorship—— the
"Estado Novo" —-—- largely inspired in the Catholic corporative

system promoted by the Vatican in the 1930s and in the Italian

fascism. It was,of course, a one-party system -- the"Uniao
Nacional" -- and all civil and political rights were suppressed.
But it was not an "industrialist" and "developmentist®
dictatorship, but rather an "immobilizing" one. In fact, under
Oliveira Salazar rule, Portugal remained an immobile country,

both in its internal economical and social structures anAin its
colonial territories
Portugal was itself a2 non developed country whose economy

depended largely on the explotation of colonial resources by a

monopolistic group of financial and commercial corporations,
whose most paradigmatic example was the "Companhia Uniao
Fabril" (CUF). These Portuguese ruling groups were themselves

largely subordinated to British capital and in fact the Portuguese
colonial empire was a subsystem of the British African empire.
When political movements for self-determination and independence
began in Africa and Great Britain and France moved to another
system of relationships with ancient colonies as politically
independent countries, Portugal remained anchored in o0ld schemes

of colonial domination and its answer to independence movements
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in Angola, Mozambique,Guinea-Bissau and Cabo Verde was military
repression and colonial war. The result was a deep financial and
social crisis, coupled with the general crisis of the seventies in
Western countries,an increasing feeling of uneasiness and
rebellion in the colonial Army and finally the military defeat in
Africa and the breakdown of national economy. This was the
immediate cause of the military uprising of 1974,

The Portuguese colonial Army was the main protagonist of the
fall of the dictatorship and this crucial fact leads to two other
conclusions: <first, that the Army itself had the capacity to
develop in its own ranks a quest for democracy in contact with
colonial realities; second, that the Portuguese people was too
unorganized, too socially and politically scattered to be able to
take the main initiative against the dictatorship. Both facts were
decisive for the development of the transition process, a process

in which the Army had a key position as a leading force.

In Spain the historical background and the actual development
of the transition process were quite different.To begin with, if
Portugal remained a colonial power till the recent seventies.
Spain lost the remnants of its colonial empire in the last years
of XIX century, after the humiliating war with the United States.
Secondly,if Portugal became a Republic in 1910, the Spanish
political system remained a centralist, militarist, authoritarian
and clerical Monarchy, locked to political reforms and extremely
hostile to liberal and left-wing movements, as well as to
bourgeois nationalist movements. In fact, it became impossible to
implement democratic reforms under Monarchy and every attempt to
do so became a radical clash between Monarchy and Republic. This
was the main dividing line in Spanish modern political history

and after two insuccesful attempts to establish and stabilize a
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Republic, the clash exploded in the bloodiest civil war of all the
Spanish history in 1936.

In 1923, Spain knew the first military dictatorship, that of
general Primo de Rivera, 1largely inspired in the first italian
Fascim and not so much different from the Carmona-Salazar"Estado

Novo" in Portugal. The fall of this dictatorship in 1930 opened

the way to the Spanish Republic in 1931 . The Republic was a
period of social and ideological turmoils, but arised great
hopes and promised long awaited reforms in the social and

political fields .In fact,it was the great opportunity to fight
underdevelopment and to modernize Spain, politically and
culturally . But the the rebellion of the Spanish Army, leaded by
general Franco, put an end to all hopes and expectations and after
the defeat of the Republic in 1939 a bloody repression
inaugurated a forty years period of military dictatorship.

This long and ruthless dictatorship did not end as a result of
a colonial crisis or of a military uprising, as in Portugal. It
reached its end by the conjuction of several factors. The first
was, obviously, the death of general Franco and the incapacity of
the dictatorship to subsist without general Franco himself and to
face the unresolved contradictions of the Spanish society,
accumulated throughout the 1960s and the 1970s. The second, was
the new conditions created in the Spanish society, forty years
after the <civil war and 1in a European context which made
impossible the continuity of the non democratic institutions,
practices and ideas imposed by the Franco regime after the war in
a country politically and economically isolated. The third, was
the painful but effective reconstruction of the democratic
political and union vanguards destroyed by the repression after
the civil war. The fourth that, notwithstanding this
reconstruction, the anti-Franco opposition did not succeed to
transform itself in a vast popular movement, able to defeat and

overthrow the dictatorship.
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Consequently, the transition to democracy in Spain began and
developed as a successsion of clashes and agreements between the
"reformists" of the Franco regime itself -- who understood the
ineluctabiliy of change and wanted to control it —-- and the groups
of the democratic opposition, progressively united in a quest for
democratic change without limitations and exclusions.

The overall result was the achievement of democracy, the
drafting and promulgation of the democratic Constitution of
1978, the restoration of democratic liberties and civil rights, the
free actitivity of political parties and unions, the establishment
of a federal-like system of political autonomies and the opening
of the country to European community. But this result was
strongly nuanced by the remaining and the continuity of the main
institutions of the Franco's state. That means that the armed
forces,the security forces, the judicial system, the public
administration system, the public corporations and the privileges
of the great private corporations and the Catholic Church remained
untouched.

Consequently, the fundamental problem of the transition to
democracy was to consolidate the new system, to strengthen its
supports, to solve the great historical problemes inherited --
like the conflict Tbetween Monarchy and Republic or the
conciliation between Spanish national identity and the pluralism
of national and regional identities —-- and, at the same time, to
incorporate into the democratic system the institutions of the
previous regime without traumas or new civil conflicts. This was
the fundamental reason and the explanation of the consensus that

marked and leaded all the Spanish transition process to democracy.
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Oliveira Salazar ruled Portugal for thirty-six years. When he
dead his successor ,Marcelo Caetano, essayed to keep a balance
between light reformism from inside the system and the maintenance
of the dictatorial rules . He failed and the change became
ineluctable.

After the unsuccesful attempts of some military
conservatives,like general Spinola, to lead and control the
change,the military coup of 25 April 1974 installed in power a
Junta of seven officers from the Armed Forces Movement (MFA).
This movement was predominantly left-wing but balanced between
radicals and moderates, all of them deeply concerned by their
experience in the Portuguese colonies and so clearly sympathetic
with anticolonialist movements.

The military coup restored political 1liberties and civil
rights and political parties took the field, but the leadership
remained strongly in the MFA. Some radical mesures were taken, as
the dissolution of political police forces and the jailing of a
great number of its members. The conservative and rightist
forces, fully compromised with the fallen regime, were inorganized
and so the party balance shifted clearly to the left, where the
Communist Party was mostly influential and had close links with
some of the military leaders. A unitarian provisional government
was formed,under the direction of the MFA but with participation
of political parties, among them the Socialists and the
Communists. Communists appeared to be very strong in the new
Unions and it was a major issue as with the restoration of
democratic liberties throughout the country arised a great wave
of political,social an economic demands.

In his book "Time and Chance", James Callaghan sums up this

situation: "Initially these two groups (the MFA and the Communist
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Party) were perhaps the only bodies sufficiently well organised to
be able to step into the power vacuum. In a country starved of
political, social and cultural freedom since the 1930s the coup
was greeted enthusiastically". (1987, p.360).

The specific situation was, then, of a wvacuum power, with a
military radical leadership,great weakness of all political
parties -- with the exception of the Communist Party -—- and a
large demand of radical changes and reforms in all the social
fields, particularly a demand of agrarian reforms

But from the first general elections for a constituent Assembly
it emerged a political frame that was different of the initial one
and that despite some significant oscillations has remained
stable : at left, a dominant Socialist Party ,gathered around the
leadership of Mario Soares and with contending trends in its
ranks, and & hard-lined but minoritary Communist Party ;at
center-right ; a consistent P.P.D.,later +transformed in the
Social-Democratic Party(P.S.D.), gathered around the leadership of
Sa Carneiro and also with contending trends inside, ; at right the
C.D.S. This party scheme has been only partially modified by the
appearence and the failure of the PRD, headed by former President
of the Republic, general Ramalho Eanes.

The transition process in Portugal has been characterized by
the difficult relationships between the leading MFA and these
political parties and the changing balance of power between all
these forces in a society that, after the first period of radical
demands and reforms, looked for new internal equilibriums towards
moderation and stability. The drafting and the promulgation of the
Portuguese Constitution of 1976 was the expression of the hopes
and expectations and also of the balance of power of the first
period. It is a Constitution marked by an overall socialist
orientation, not only in the sense of general aims but also in
concret goals, like that of collective property. But its most

specific feature is the constitutional role of the Armed
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Forces,which become something 1like +the highest institution of
guarantee and control, in a complex interaction with the
Presidence of the Republic, the Government and the Parliament.

The main role of the Socialist Party was to ensure a "civil"
development of this original impulsion.In 1976 , the Socialist
Party won the majority —— but not an overall majority -- and his
leader, Mario Soares, formed the first constitutional government,
with general Eanes as President of the Republic. The provisional
period was over, but the great problems of the portuguese society
strongly emerged in all the fields and the Socialist Party was
unable to retain its majority. Till +then the building of
Portuguese democracy has developed around three major issues:
1> The reduction of the military role in the constitutional
system; 2)the definition of a workable system of political
alliances betweeen the major parties;3) the economic development
of a country that was forced to change abruptly from the immobilty
of the salazarist system to a new and extremely mobile competitive
system, without the resources from the colonies and in the
framework of the European Economic Community.

The problem of alliances has been a major one, as the Communist

Party is excluded -- or excludes itself -- from any possible
majority. The Socialist Party has shifted from minority

governments to alliances with center parties and has payed a high
price for it in terms of internal homogeneity and of electoral
support. Finally, the center-right party, the P.S.D.., under the
leadership of Anibal Cavaco Silva has won the absolute majority in
the last general elections and for the first time since 1974 rules

the country with a single party stable majority.
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In Spain the transition to democracy did not begin with a
military coup but with the ending of military rule. The death of
general Franco put an end to his system, but there was not a real
vacuum power.The King succeeded general Franco and confronted with
the alternative to continue the franquist system or to advance
towards democracy chose the latter way, with the help of all the
political forces, those coming from franquism and those coming
from underground opposition.

The end of franquism coincided with the worst economic crisis
of recent Spanish history. And,most important of all,the building
and the actual working of an eventual democratic system were
conditioned by the problem of the inheritance of the state
apparatus of Franco's regime.

The only way to cope with all this problems and solve them in
the sense of democracy was to add forces and to establish a clear
dividing line betweeen those who wanted democracy and those who
wanted to return to dictatorship. This was a very complex problemn,
because every political force .was due to make a difficult decision
about this dividing line . That meant a decision about some of the
hardest historical conflicts that remained unresolved, such as the
conflict between Monarchy and Republic or the conflict about
national identity or the problem of pacific separation between
State and Church. The decision was also conditioned by memories of

the recent past. Th

(1]

memory of the Civil Var,for instance, was
mantained to the end by the Franco regime as the basic source of
its own legitimacy and his distinction between winners and losers,
but it weighed on the collective conscience of the immense
majority of Spaniards as a trauma not to repeat. Last but not
least, the Spanish society of the 1970s was a new society, with new
generations in the scene, a society that wanted to be rid of
dictatorship but wanted to achieve democracy without any mayor
conflicts, thats's to say, in peace.All the significant political

forces understood these messages and all became aware that the
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only way to go ahead, to establish democracy and consolidate it
was the way of consensus.

But to achieve consensus was not an easy affair. The political
forces that emerged after the Franco's death were very
different.From inside the Franco's regime developed a reformist
movement o more precisely some reformist movements. The first one,
that' to say, the first that managed to take the head of the post-
Franco government, was the group headed by the ancient Minister of
Information Manuel Fraga Iribarne. He intended to develop a
limited reform, including the Socialist Party but excluding the
Communist Party and the rest of the left. This limited reform
failed soon because it meant a limited democracy in which the
"accepted" democratic forces would be compelled to complicity in

the restrain of democratic rights.And it failed also because th
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emergent social movements overflowed soon the limits set by th
government Arias—Fraga.

The second government of the new post-Franco Monarchy was
headed by another ancient Minister of Franco, Adolfo Suarez. This
second government was forced to go far ahead and Mr.Suarez
himself understood that the only possibility to control the
democratic process was to develop it without the limitations that
caused the failure of the previous attempt. At the same time, the
opposition forces succeeded in establishing a unique and unitarian
platform, including all the significant groups, from Christian
Democracy to Communists.This was the basis of the final agreement
between the franquist reformists and the opposition.And as a
result of this agreement general elections were held in 15 June
1977, with free participation of all the political parties.

The political constellation that emerged from these first

general elections conditioned the following periods of the
process. The party headed by Mr. Suérez —-- the "Unién de Centro
Democratico" (U.C.D.)> , formed by franquist reformers,but also by
christian—-democrats, liberals and spcial—democrats =i was the
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winner, but did not obtain the overall majority. Second, at close
distance, was the Socialist Party -- the "Partido Socialista
Obrero Espafiol" (PSOE) ——. Third, but at a considerable distance
and so excluded from the possibility to become a government
alternative, was the Communist Party. And fourth, the little group
headed by Mr. Fraga Iribarne,"Alianza Popular". Finally some
nationalist parties emerged with strong roots, specially in
Catalonia and the Basque Country.

From this constellation of forces two evidences emerged:
first,that the victory of the political forces that wanted
democracy was overwhelming: in the new elected Parliament there
was not a single partisan of the Franco's dictatorship. So the way
was open to a Constituent process . Second, that no single
pelitical force was able to lead alone or to implement alone the
constitutional reforms and the consolidation of the new
democracy. The consequence was equally obvious: consensus was
needed to draft the Constitution, to implement the reforms and to
cope with the more urgent problems, specially the economic ones.

The Spanish Constitution of 1978 was drafted by a group of
seven deputies elected by the first democratic Parliament ,the
Congreso de los Diputados. Three of them represented the U,C.D.,
one the Socialist Party, one the Communist Party, one Alianza
Popular and one the nationalist parties of Catalonia and the
Basque Country. This group,popularly known as the "Founding
Fathers", was charged of the material task of drafting the text
of the Constitution but also, and mainly,it became the center of
all the political compromises between the parties . The aim was to
draft a Constitution that could be accepted by all the democratic
forces and that,consequently,could be submitted +to popular
referendum with a positive vote recommendation by them all. And
that result was attained. Lastly, as a complementary mesure,
consensus extended to the economic field as a general agreement of

the same political forces on reforms and inmediate measures , known
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as the "Pactos de la Moncloa" -- which was anyway far less

e
The most important issue at stake was, obviously, the
consolidation of the emerging democracy. But consolidation did not
mean only to agree about Constitution and parlamentary
institutions. It meant also the necessity fto solve the most heavy
historical problems that remained alive in 1977 and that were at
the roots of the tragic experiences of the past, specially of the
civil war and the two military dictatorships. Among these
historical problems I shall mention the two most significants: the
problem of Monarchy and the problem of national identity and
nationalisms, already mentioned above.

In 1977 the Socialist Party, the Communist Party and all the
left forces, as well as some nationalist groups, were republicans
and opposed Monarchy. It was not an ideological bias,but the
consequence of the historical role of a Monarchy that was
belligerent against +the left and against the peripherical
nationalisms. The split between the Spanish political forces over
the issue "Monarchy or Republic" was a radical division, both
political and ideological, that turned even into a division over
symbols —— the national flag and the national anthem, por instance.

But, as said before, the Spanish transition to democracy did
not begin with a wvacuum but with an already existing Monarchy
yrestored by general Franco and based in a legality that not only
the great majority of citizens rejected but that the new democracy
set out to modify.

On the other hand, it was obvious that in that initial moment,
with weak democratic forces and with the major institutions of the
Franco's regime still intact, a strong element of stabilization
was necessary.And this could be only the Crown. The majority of
the army, the security forces, the public servants and the
jJudicial system accepted -- a lot of them reluctantly -- the

democratic legitimacy and the democratic process only because the
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King himself accepted it, not because of the leadership of new
political parties and leaders. The issue "Monarchy or Republic"
could have turned into a wrong dividing line inside the block of
supporters of the transition process and could become a rallying
cry for those who were against it. Finally, the Crown itself

needed a new democratic legitimacy,since otherwise it would be

compelled to perpetuate the legality of the Franco regime -- which
was its own original legality —-—- and thus locking the door to
democracy

An agreement was necessary. For the Crown,to stand in the past
would be to enter once again in a spiral of political
confrontations that could only lead no another civil war. For the
left, to stand in the past was to remain anchored in identity
signs certainly deeped-rooted but at the same time inable to
confront the new problems at stake. The constitutional compromise
was the parliamentary Monarchy. The Crown and the Monarchy as a
system obtained a new democratic legitimacy. The left obtained a
system of democratic liberties, of territorial autonomies and of
parliamentary institutions that +ill then it could only reach
through the Republic and the overthrow of Monarchy. And when in
1982 the Socialist Party won the general elections with an overall
majority, for the first time in Spanish history the left governed
without problems under a Monarchy. This was a really historical
compromise that solved a very difficult problem an allowed the
democratic forces to gather in one side of the main dividing line
against the partisans of dictatorship, without secondary dividing
lines that would weakened the whole process of transition to
democracy.

Something very similar can be said about the other main
historical conflict of the modern Spanish history, the conflict on
national identity. This was another bloody split between political
forces, a split that confronted authoritarian centralism and the

quest for autonomy of the most developed zones of Spain,
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especially Catalonia and the Basque Country. When nationalism
began to develop in both regions at the end of XIX Century, the
answer of Monarchy and of the central ruling class was to order
the army to fight nationalism in the name of Spanish national
unity and of Spanish central nationalism. And so the army became
the armed depository of the integrity of the Spanish nation and
the centralist Monarchy against all internal opposition. The
Republic of 1931 essayed to solve the problem opening the way to
regional autonomies. But after the civil war and the defeat of the
Republic, the clash became especially violent under Franco's
dictatorship, which persecuted and supressed all the identity
signs (institutions, languages, cultures) of Catalonia and the
Basque Country and stressed the exclusiveness of Spanish national
identity as the old Spanish nationalism linked with centralism and
authoritarism.

In 1977 this was one of the most oustanding issues. It was not
only a problem of political organization but also an ideological
problem, because both in Catalonia and the Basque Country -- as
well as in Galicia and other parts of Spain -- a very strong
collective feeling of nationality had developed which was very
difficult to integrate into the wider collective feeling of the
Spanish nation, after such a strong phase of ultrarightist Spanish
nationalism under the Franco regime.

An agreement, a new compromise was also necessary. And the
compromise is stated in article 2 and the Title VIII of the new
Constitution. Article 2 defines the concept of the Spanish nation.
It states that Spain is a true united and indivisible nation. But
it also states that this united nation is formed by
"nationalities" and "regions", each one having a right to
political autonomy, recognized and guaranteed by the Constitution
itself, and that the link which keeps this new Spanish nation
united is the link of "solidarity". From a theoretical point of

view, article 2 seems and odd combination of heterogeneous
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elements and the result is something 1like a "nation of nations".
But article 2 is not a theoretical exercise but an attempt to find

a political solution to one of the most serious and bloodiest
conflicts of the Spanish political history. On this basis, the
Constitution opens the way to a deep reorganization of the Spanish
centralist state in a federal-like system of political autonomies.

These are perhaps the two main examples of the deep spirit of
the Spanish transition to democracy. The same could be said about
other important issues, namely the implementation of civil rights
and political liberties, the separation between state and Catholic
church, the abolition of death penalty, the full recognition of
political pluralism, etc.

This was the work of consensus. The spirit of consensus
prevailed in the first period of the <transition, i 2 1 | the
completion of the constituent works at the end of 1978. The second
general elections of 1979 confirmed the political framework issued
of the first ones.The U.C.D.was again the main political force,
but was not able to attain overall majority. The new UCD
government, leaded again by Mr. Suarez, chose to govern alone
putting an end to consensus and the Socialist Party became the
main challenger in a political confrontation that involved
especially these two parties . The U.C.D. government, confronted
with the great problems of the new democracy, that's to say, the
implementation of democratic reforms in all the state institutions
' the implementation of regional autonomies and the fight
against the economic crisis and inflation, began to divide in
internal opposed fractions and to crack down. After the dimission
of Mr. Suarez and the failed military coup of general Milans del
Bosch and colonel Tejero on 23 February 1981, the U.C.D. crisis
was open.And it was deepened by the results of the the first local
elections of 1979 as the left -- socialists and communists -—-
obtained the majority in the more important ©Spanish towns |,

especially Madrid and Barcelona.
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‘he general elections of 28 October 1982 changed the political

o

framework. The ©Socialist Party (PSOE)obtained more that ten
milions of votes and the absolute majority in both Houses of
Parliament, the Congress and the Senate. The U.C.D. disappeared,
the Communist Party fell abruptly to only 5% and Alianza Popular,
leaded by Mr. Fraga Iribarne became the main conservative force
and the second group in Parliament. In Catalonia and the Basque
countries, the nationalist parties confirmed their positions and
in the following elections to their regional Parliaments becane
the majority forces.

This general framework was confirmed in the general elections
of 1986. The Socialist Party retained its absolute majority,
even with a fall in its total voting results, and a new party,
the Centro Democratico y Social (C.D.S.), leaded by Mr. Suarez
began to emerge as a center force.

Previsions about next developments are difficult. Spain bhas
become a very dynamic country, changes are abrupt and deep, new
generations take the field and Spain finds itself in a sort of
mid-way between past and future : it has already the same problemns
of other more developed European countries but some of the
problems inherited from the past are not fully solved, especially
the problems of basic economic structures and of public
administration.But the main political phantoms of the past are
over and the main challenge of 1977 is fulfilled: democracy is a

stable system and it works
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1V. THE INSTITUTIONS.

The differences in the processes of transition to democracy in
Portugal and Spain led to substantial differences in both the
constitutional and the political frameworks. But in the last
years, the actual working of the institutions and of the political
forces have led to increasing similitudes in both fields.

The Portuguese Constitution of 1976 sprang up from the
political wake of the April 1974 uprising. It is a syncretic

Constitution,but its overall inspiration is quite more radical

than the Spanish Constitution. Some of the main principles of the
Portuguese Constitution are the collective apropiation of the
main production means and of land and natural resources , as well

as the elimination of monopolistic corporations and of latifundia

in the general perspective of "transition to socialism"
(art.89,1>. Another main feature is the constitutional role
granted to the Armed Forces, through the "Council of the
Revolution", one of the key institutions of the constitutional
system.

But the constitutional revision of 1986 introduced a very
important change in the internal logic of the first period. The
feeling of "“transition to socialism" has desappeared in fact
despite a remaining mention +to socialism in article 2Z; the role
of the military and the "Council of the Revolution" has been
extinguished and the whole constitutional system has evolved
towards a closer parallelism with other systems in VWestern
Europe.

The situation after the 1986 revision can be summarized as
follows:

1. Portugal is a semi-presidential Republic or rather a mixed
presidential-parliamentarian system. The President of the Republic

—— for the first time a “civilian" President with the election of
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the s=socialist leader Mr. Mario Soares 1in 1986 -- 1is elected
directly by voters but he has not executive powers, even if he has
a limited veto power and the possibility to dismiss the Government
and to dissolve the Parliament or Assembly of the Republic. Due to
his direct election the President has a very important political
role as a stabilizing factor and as a mediator and this role has
increased after the extinction of the military "Council of the
Revolution", whose role counteracted in fact that of the
President. It is interesting to note that in all the presidential
elections held till now the majority has not coincided with the
party majority in the Parliament. At present,with an overall
majority in Parliament of the center-right P.S.D., the President
was elected with the support of the left forces.

2.The real working of the system is that of a parliamentarian
regime with a single chamber, the Assembly of the Republic,
elected by direct popular vote and a proportional system. And as
in all the modern parliamentarian systems, the gravity center has
shifted to Government and party politics predominance, especially
after the general election of 1987, which gave to a s3ingle
party, the PSD the overall majority. The party system has evolved
equally in the sense of an equilibrium not so far awayof the
balance of political forces existing in the rest of Western
countries and,more specifically, in Spain. Of course the balance
is not the same in Portugal and Spain, but the party system
becomes more and more similar.

3. The Portuguese constitutional structure is a centralized or
unitarian one, in the sense that does not accept regional
autonomies as a general system. But the article 6 of the
Constitution enounces the principle of autonomy of the local
governments and establishes two autonomous regions in the
archipelagos of Agores and Madeira, each one with a regional
Assembly and a regional Government, with a President appointed by

the representative or Minister of the Republic in the islands.




Each autonomous region has its own Statute, drafted by the
regional Assembly and approved by the central Parliament, the

Assembly of the Republic.

The main difference between the Portuguese constitutional
system and the Spanish one is,obviously, that Spain is a Monarchy.
More precisely, Spain is a "parliamentarian Monarchy", in which
the King reigns but does mnot rule. The King bhas not veto
power, cannot dismiss the President of the Government nor any
Minister, cannot dissolve the two chambers of the Parliament or
Cortes Generales and even if he is the nominal Chief of the Armed
Forces, he cannot dispose of them as only the Government is
entitled to decide on military affairs

In this sense, the Spanish system is a purer parliamentarian
regime than the Portuguese one. The indisputed ©political
leadership lies in Government and Parliament. The Parliament or
Cortes Generales is formed by two chambers: the Congreso de los
Diputados, elected by direct vote with a proportional system, and
the Senado, elected partly by direct vote with a majority system
(each province electing four Senators, regardless of population)
and party by non-direct vote, as the Parliament of each
autonomous region elects a number of Senators proportional to the
respective population.

The structures and the actual working of the parliamentarian
system are similar to those of other parliamentarian countries,
with a specific regulation of the Governmment's control by
Parliament in the "constructive" sense of the German Federal
Republic system.

And as in other parliamentarian systems, the gravity point has
shifted to Government and political parties, especially after the

overall majority obtained by the Socialist Party in 1982.
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At present 17 Autonomies haven been created,covering the full
Spanish territory with the exception of the two North-African
cities of Ceuta and Melilla. Each Autonomous Community has its own
Constitution or Statute, its own Parliament, its own Government.
The structure and +the actual working of +these autonomous
institutions are parliamentarian,even if the institution of the
President and that of the Primer Minister coincide in the same
person: each Parliament is elected by direct vote through a
proportional system, the President is elected by the Parliament
and is responsible to it and the Statutes have been drafted at
the initial stage by the representatives of the Autonomous
Community in process of formation and finally aproved by the
Cortes Generales. Among these 17 Autonomous Communities are sone
differences, concerning competences and financial resources. In
this sense, Catalonia, the Basque Country, Galicia and Andalucia
are autonomies of a higher level, but the logic of the system is
that after a certain period all the existing Autonomous
Communities will evolve to a similar degree of effective autonomy.
Moreover, 1in those nationalities or regions 1in which exist
specific languages, like Catalonia, the Basque Country, Galicia,
Valencia and the Balearic Islands, these languages are co-official
with the overall Spain's official language, the castilian or
spanish.

From this general perspective, we can conclude that beyond
these specific features and differences and beyond the historical
conflicts and mistrusts it seems obvious that Portugal and Spain
are evolving largely in the same path and the same direction and
that this confluence will grow in the future as both countries are

now integrated in the same process of European unity.

(1> As I am drafting this paper(end of May 1989) the Portuguese
Assembly of the Republic is discussing a new reform of the 1976

Constitution in which all references to socialism desappear.
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Synop=sis

In the straight—jacket of 25 pages this paper attempts to describe, analyse
and evaluate the emergence of the European Community as a Constitutional
Polity and the impact on the sovereignty of its Member States.

Focussing on the EEC, I suggest a process of Transformation from international
to constitutional entity in three phases.

In the first phase, taking place roughly between 1358 and 1973, and
characterized as the Foundational Period of the Community, we observe two
powerful conflicting trends: A remarkable increase on the legal plane of the
constitutional dimensions of the Community (relationship between Community law
and Member State Law) contrasted with a decline of integrative features on the
political decision making plane. The first part describes the elements of this
conflicting scenario, and then claims that the two phenomena are causally
interconnected producing the basic political equilibrium of the Community.

The Second phase (1973 — mid 80s) sees the erosion of the principle of
enumerated powers in the Community or, put differently, the emergence of a
flexible liberal principle of enumeration which leaves the Community with the
freedom to act in all spheres coming within the broad socio—economic
objectives of the Community, even without explicit grant of competences. I
attempt to show the constitutional developments which allow this aspect of the
transformation and explain their emergence. This explanation is rooted in the
theory of equilibrium posited for the Foundational Period.

The final phase, coincident with the Single European Act and the 1992
programme, is defined as a transitional phase experimenting with new
mechanisms which rupture the Equilibrium, and the outcome of which is not yet
clear.




1. Introduction

In 1951 France, Cermany, ltaly and rhe Benelux countries concluded the Treaty
of Paris establishing the European Coal and Stee! Community. Though lofty in
its aspirations, and inanovative in some of its institutional arrangements,
this polity, and that which followed it in 1958 — the European Economic
Community — was little more, and perceived as little more, than an avant
garde internationaf organization governed by the airy rules of public

international law.

Close to forty years later, the Community is a transformed polity. To be sure,
it now comprises twelve Member States with a population of 320 million
citizens, constitutes the largest trading bloc in the World and operates in

fields far removed from its originally conceived economic spheres.

But clearly at the heart of this transformation is the ECs self-perception as
regards the core relationship between Community and Member States: Most
tellingly, in a recent Judgment, the European Court of Justice spoke matter—
of—factly of the Treaties as "the basic constitutional charter" of the
Community. The Treaties have been tconstitutionalised'; the Community has
become an entity whose closest referent is no longer an international
organization but more dense non—unitary polities — the federal state. And its
"operating system" is no longer governed by pubiic international law, but by

its new legal order — its basic constitutional charter and constitutional

principles.

In this essay I shall chart the principal features of this new "operating
system" in an historical—comparative framework; in other words I shall tell a
story of evolution over time. I choose this method for a simple reason: It
will enable me not onity to describe but also to analyse and explain. Each
facet of the new order will be presented as a “development" which needs

systemic and historical analysis.




1 shall focus in this analysis on what I consider the two key structural
dimensions of constitutionalism in a non—unitary poliity: 1. The vertical
dimension examining the relationship between political power in the centre and
periphery and between legal norms and policies of the centre and the
periphery; and 2. The horizontal dimension examining the issue of division of
material competences and usually alluded to in the context of the principle of
enumerated powers. Clearly, in all that these structural dimensions exclude
(content of policies, political actors other than states, parties,
international relations) the emergent picture is partial. It does,

nonetheless, reflect a central dimension of the evolution of the Community.

It is convenient for this presentation to divide the brief history of the
Community into three phases. Each of these phases is characterized in my view
by significant mutations in the process of constitutionalization of the
Community and is consequently highly relevant to the theme of Member State

sovereignty.
II. 1958 — 1973: The Foundational Period.

It is in this period that the Community assumed — in stark mutation from the
original conception of the Treaty — its basic legal political

characteristics.

In order to explain the essentials of the foundational period I would like to
make recourse to an apparent paradox the solution to which will be my device

of both describing and analyzing the Community system.

The Paradox

If we were to ask a political scientist during the Foundational Period
to compare the European system with the American system, the political

scientist would have said: They are growing less and less alike. By

contrast, if we were to ask a lawyer at the same time to compare the

evolution of the European Community with the American experience, the




tawyer would give a diametrically opposite answer. In legal terms the

Community was seen as becoming more and more like a federal or at least

pre—federal state.

It is possible to phrase the paradox in non—comparative terms: From a
legal normative point of view, the Community developed in that first
phase with an inexorable dynamism of enhanced supranationalism. European
Integration moved powerfully ahead. From a political—-decisional-—
processual point of view, the very same period was characterized by a
counter—development towards intergovernmentalism and away from European
integration. It is not surprising that lawyers at the time were
characterizing the Community as a quasi—federal legal order whereas
political scientists were speculating about the "death of

supranationalism".

Ia what follows I shall do two things: I shall first flesh out the
developments that lead to these opposing perceptions from the different
political and legal perspectives. I shall then try and unify them in one
"grand design" arguing that the explanation to this apparent paradox which

sees a causal interrelationship between the two conflicting developments is

the key to understanding the basic structure of the Community in that phase,

and in part till this day.
A. The "constitutionalization of the EEC Legal Structure.

Most non-lawyers if asked to pin-point the single most dramatic incident in
the evolution of the European Community as a supranational legal order will
probably identify the 1965-66 'empty chair' crisis which lead in its wake to
the Luxembourg Accord whereby the Member States first reiuctantly and then
with growing enthusiasm and conviction asserted the right of every Member
State to operate a de—facto veto on any Community proposal which contradicted
a self-defined vital national interest. That is when "the rot began to set
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For lawyers the real turning point in Community life occurred two years
earlier in the period 1963-64. In that period, from the legal point of view,

the Community underwent a real legal revolution. Some constitutionalists have

suggested that no less than a veritable shift in the Community Grundnorm.

The legal revolution was instigated by a series of decisions of the European
Community Court of Justice. The story is very well known and I may therefore
allude only to the two most famous of these decisions. As is often the case

with the life of the law they sprang for relatively trivial disputes.

The first concerned a dispute between a Dutch importer and the Netherlands
Customs authorities. The importer, Van Gend en Loos contested the
classification of a consignment of plastic imported from the Federal Republic
under a new Benelux law which had the effect of increasing by one or two
points the customs he had to pay. He contended that this law was contrary to
Article 12 of the Treaty which imposed a standstill on the introduction of new

customs.

Several Member States (not only the Netherlands) contested vigorously the
propriety of the legal action. They claimed that Article 12 (and many articles
tike it) created an obligation on the Member States. That if Holland had
violated this obligation it would be a matter to be dealt with either by the
Member States themselves or by the Commission of the European Community but
that in any even an individual like Van Gend en Loos had no say in this
matter. The Court held for Van Cend en Loos and introduced the famous doctrine
of Direct Effect: Clear and unconditional legal obligations of, or under, the
Treaty of Rome, even if addressed to the Member States could bestow

enforceable rights on individuals.

Do not underestimate the absolutely far reaching political and economic
consequences of this decision. In its wake many more followed effectively
holding that the large majority of Treaty articles creating the Customs Union
had similar direct effect. This meant that each time a Member State introduces

a law (or fails to introduce a law) which has the effect of disturbing the




operation of the Common Market, individuals may go to court and seek the
disapplication of the of fending measure. Moreover, where, for example in the
field of taxation, it was discovered that Member States were imposing on
importers taxes contrary to the Common Market rules, not oniy was the tax
declared illegal but the authorities had to pay back all taxes illegally
levied. To make things even "worse" the Court confirmed that Community
Regulations could produce the same direct effect and even more radically that
Community Directives — which on their face are directed to the Member States

— could also give rise to individual claims.

By one judicial stroke the centre piece of the European legal — political
structure received a status unknown on a similar scale in any other
international organization, and individuals became the real de facto vigilante
of the Community order. There have been numerous cases of this type over they
year including fields such as free movement of workers, sex discrimination and

the like.

The second case cohcerned a dispute between one Mr Costa and the Italian state
electricity company ENEL. The dispute concerned an electricity bill of no less
than $2.- (Two US Dollars). The facts need not concern us; the European Court
used this case to pronounce the second of its fundamental constitutional

principles. It simply wrote into the Treaties a Supremacy Clause which may be

found in many federal state constitutions but was not to found in the Treaty
of Rome. Community law, per the Court, whether the Treaty itself or every
Regulation, Decision and Directive of the most menial character was to be held
by national courts as supreme and overriding any conflicting national law,

whether a ministerial decree or a fully fledged pariiamentary enactment.

The most surprising aspect of this doctrine of supremacy was not its actual
pronouncement by the European Court. It had simply followed its own logic in
the Van Cend en Loos case. It was the acceptance of this doctrine by the
overwhelming majority of supreme courts in the Member States. The only
exceptions are the Conseil d'Etat in France (but not the Cour de Cassation)

and the delicate probiem of Britain which has no written constitution. In




Germany and Italy the supreme constitutional courts also accepted supremacy
subject to a theoretically important but practically insignificant reservation
concerning Community measure violating fundamental human rights. Recently,

this reservation in Germany all but disappeared.

Unlike, however, federal states, the Community has no enforcement mechanisms.
Decisions of the European Court of Justice are in a sense declaratory. Would
it not be the case then that if a Member State was really unhappy with a

Community measure and policy they would simply defy the European Court? That

after all has been the lot of the International Court of Justice in the Hague.

It is possible, in very limited circumstances, for this to happen as the case
of the French ban on British mutton imports proves. But empirically, this is
has not happened, and the French saga (in part rooted in the exceptional
refusal of the Conseil d'Etat to accept the doctrine of supremacy) is the
exception that proves the rule - a rule of a high respect for the rule of law

in the Community. How so?

Partly this is rooted in a general attitude to the rule of law in Western
Democracies, partly to a measure of loyalty towards the EC to which I shall

return later. But lovalty, to an extent was coerced. It is very difficult to

defy the rule of law in the Community because of the sophisticated system of

Jjudicial review. I shall outline briefly its salient features.
B. The Community System of Judicial Review

As mentioned, the hierarchy of norms within the EEC is typical of a
non—unitary system. The Higher Law of the Community is of course the Treaty
itself. Both Community organs and the Member States may not violate in their
legisiative and administrative actions the Treaty. In addition however Member
States may not violate Community Regulations, Directives and Decisions. Not
surprisingly then the Community features a double— limbed system of Judicial
review which operates on two levels. Two sets of legislative acts and

administrative measures are subject to judicial review: 1. The measures of the




Community itself (acts of the Council and Commission) which are reviewable for
conformity with the Treaties; and 2. Acts of the Member States which are
reviewed for their conformity with Community law and policy including the

above—mentioned secondary legislation.

Needless to say, in the context of our discussion of attempts by Member States
to disregard those obligations which are not to their liking, the
effectiveness of review of the second set of measures assumes critical

importance. I shall focus here then only on that aspect of judicial review.

1. Judicial Review at the Community level.

Both the Commission of the EEC and individual Member States may, in accordance
with Articles 169 —172 EEC, bring an action against a Member State for
failure to fulfil its obligations under the Treaty. In general, failure to
fulfil an obligation may take the form of inaction in implementing a Community
obligation or enacting a national measure contrary to Community obligations.
The very existence of a non—optional and exclusive judicial forum for
adjudication of these types of disputes sets the Community above many
international organizations. The Role of the Commission is even more special.
As noted by one commentator: "{ulnder traditional international law the
enforcement of treaty obligations is a matter settled amongst the Contracting
Parties themselves. Article 169, in contrast, enables an independent Community
body, the Commission , to invoke the compulsory jurisdiction of the European

Court against a defaulting Member State".

At the same time the "intergovernmental" character of this procedure and the
consequent limitations on its efficacy are clear enough. Four weaknesses are

particularly glaring:

a. The political nature of the procedure

In the first place, the decision of the Commission and/or a Member State to

bring an action against an alleged violation by another Member State will




often be influenced by other (extraneocus) political considerations. The
Commission might decide that it does not wish to threaten delicate on—going
negotiations and Member States might not wish to precipitate and
international crisis. Moreover,, the Commission, as required by the
infringement procedure, will strive to reach a friendly settlement with the
infringing Member State. This settlement might not necessarily fully remedy
legally the infringement. Finally, the Commission might be particularly
reluctant to bring an action against a violation committed by a national

Jjudicial decision.

b. The problem of monitoring Member State infringements

Civen the vast number of Community measures it is simply impossible for the
Commission to keep tags on all practices of the Member States with a view to
serutiny and possible judicial action. Despite the myth of a huge Brussels
bureaucracy, the Commission, considering the fact that two thirds of its
officials are translators of one sort or another, is an extremely lean and
understaffed organization by comparison to any national bureaucracy of similar

responsibilities.

c. The appropriateness of Article 169 for small violations

It is unrealistic to expect the Commission to put the entire legal machinery
into full swing in the face of minor violations. Article 169 would seem more
appropriate for dealing with flagrant violations of some political

consequence.

d. The lack of rea! enforcement

Finally, although in most cases either the prospect or actual commencement of
infringement proceedings are sufficient to terminate a violation and even more
so an actual! judgment by the Court condemning the violation, it should not be
forgotten that these judgments are declaratory. There is no army to enforce

them nor any real sanction in the event that a judgment is disregarded. The




record of compliance with decisions of the Court by Member States is
remarkable. But there are a sprinkling of instances when judgments were

disregarded which highlight this weakness.

2. Judicial Review at Member State Level

These weaknesses are to an extent remedied by judicial review which takes

place within the judicial system of the Member States in collaboration with

the European Court of Justice. Article 177 EEC provides inter alia that when a

question concerning the interpretation of the Treaty is raised before a
national court, the latter may — and if it is a court against whose decision
there is no further judicial! remedy then it must — suspend the national
proceedings and make a request for a preliminary ruling on the correct
interpretation of the Treaty, to the European Court of Justice in Luxembourg.
Once this ruling is made it is remitted back to the national court which will
give, on the basis of the ruling, the decision in the case before it. The
national courts and the European Court are integrated thus into a unitary

system of judicial review.

The European Court and national courts have made good use of this procedure.
On its face the purpose of Article 177 is simply to ensure uniform
interpretation of Community law throughout the Member States. However, very
often the factual situation in which Article 177 comes into play is when an
individual litigant pleads in the national court that a rule or measure or
national practice should not be appiied because they are in violation of the
Community obligations of the Member State. The attempts of Member States to
practice selective membership by disregarding their obligations come thus
regularly to be adjudicated before their own national courts. On remission to
the European Court, the latter renders its interpretation of Community law
within the factual context of the case before it. Theoretically a division
exists whereby the European Court may not itself rule on the application of
Community law. But as one scholar notes:

It is no secret, however, that in practice, when making preliminary

rulings the Court has often transgressed the theoretical borderline...it




provides the national judge with an answer in which questions of law and
of fact are sufficiently interwoven as to leave the national judge with

only little discretion and flexibility in making his final decision.

What is important in the procedure, indeed crucial, is the fact that it is the

national court which renders the final! judgment. The main result of this

procedure is the binding effect and enforcement value which such a decision
has on a Member State — coming from its own courts — as opposed to a similar
decision handed down in declaratory fashion by the European Court itself under

the previously discussed 169 procedure.

This takes care of the most dramatic weakness of that procedure, the ability
of a Member State, in extremis, to disregard the strictures of the European
Court. Under the 177 procedure this is not possible. A Member State — in our

Western democracies — cannot disobey its own courts.

The other weakness of the 169 procedure are also remedied to some extent:
individual litigants are usually not politically motivated in bringing their
actions, small as well as big violations come to be adjudicated, and in terms
of monitoring, the Community citizen becomes willy-nilly a decentralized agent

for monitoring compliance by Member States with their treaty obligations.

To be sure the system is not complete. Not all cases of violation come before
national courts, the success of the system depends of the collaboration
pbetween national courts and the European Court of Justice and in any event
Member States may, and often have, utilized the delays of the system to gain
time. But the overall effect cannot be denied: The combination of the
“"~onstitutionalization" and the system of judicial remedies, has to a large

extend nationalized Community obligations and has introduced on the Community

level the Habit of Obedience and the respect for the rule of law which

traditionally is not associated with international obligations as any student

of international! organizations will know.

C. The Decline of the Supranational Process of Decision Making.
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In the very same period that the constitutional order of the Community was
being fashioned so dramatically, politically a different tale was unfolding.
In what may almost be termed a "ruthless" process, Member States were taking
control over all aspects of Community Decision Making in clear distortion of
the provisions and intentions of the constituent Treaty. This is a story even

better known, and my description can be highly cryptic.

We may divide the Community decision—-making process into the following phases:

The Political Impetus for a Policy
The Technical Elaboration

The Formulation of a Formal Proposal
The Adoption of the Proposal

The Execution of the adopted Proposal

The original Treaty decision making process foresaw strong supra—national

elements in this scheme. The Commission, the Community body par excellence

had the virtual exclusive proposal making competence, essentially enabling it
to determine the agenda of the Community. It was responsible for all phases of
preparation of the proposal for formal adoption by the Council of Ministers
(comprising the representatives of the Member States) and acting as the
legislature of the Community. The process of adoption was also supranational
especially in that in relation to most operational areas it foresaw decision
by majority. Finally execution (by administrative regulation) was understood

to be, again, the preserve of the Commission.

During the Foundational Period, in n each and every of these phases of
decision making the Member States — often at the expense of the Commission —
assumed a dominant and controlling say. The European Council {(an Organ dehors
the Treaties) was the body which assumed the role of giving impetus for the
policy agenda of the Community. (The Commission retained its formal exclusive
power of proposal, but was reduced to something more akin to a secretariat).

Technical elaboration was to become infused with Member State influence in the
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shape of a variety of groups of national experts and the like. In the
Formulation of the Proposal the Commission was to commence a practice of
conducting a first, unofficial, round of negotiations with COREPER the sub
organ of Council. At the adoption stage we have already referred to the
Luxembourg Accord which means that each Member State has a controlling say
over proposals and their adoption. Even in the execution of policies, the
Commission and Community are "burdened" with a vast range of management and
other regulatory committees with representatives of the Member States who can

control that process as well. (In passing we should note that Member State

control means governmental— executive control. One net effect of this process

has been the creation of the so called Democratic Deficit.

All this had the consequence of the so called Lourdeur of the Community
process and is conceived by many as the source of much of the Community

malaise in that period and up to the present.

How then do we explain these conflicting developments on the legal and

political planes?

The traditional analysis of these developments goes as follows: In the face
of a political crisis manifest already in the 60s, in the face of a decline in
political will of the Member States to follow the decision—making processes
of the Treaty and really go ahead with the European venture, the European
Court of Justice stepped in to hold the construct together. Happily, the
Supreme Courts in all Member States, and I skip over the few exceptions,

accepted the new jurisprudence.
In this analysis the relationship is uni—directional. It conceives the
integrating federal legal development as a response and reaction to

disintegrating con—federal political development.

1 want to propose a different perspective of the relationship — an

additional analytical layer.
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It might be true that the Court of Justice stepped in in the face of a
political decline. But it would be wrong to consider the relationship in
exclusively uni-directional terms. In my view the relationship is bi-
directional and circular. There is also an influence — at least indirect —
whereby the integrating legal developments impacted the disintegrating

political ones.

To understand this reverse relationship, I will make reference to two other

international organizations: the United Nations and the Council of Europe.

Let us think a bit about that strange body, the General Assembly of the
United Nations. It is a remarkably supra—-national body. On the one hand, we
have hundreds of resolutions, year after year, with total consensus: an
indication of cooperation and integration? on the other, we have also dozens
and dozens of resolutions every year taken, lo and behold, by majority. And
no one protests. Majority voting which in the Community has been resista&
strenuously by the Member States in the United Nations' General Assembly is
the order of the day. Why is that so? How does one explain this apparent

paradox?

The answer is not difficult to guess: Resolutions of the United Nations do not
count. They have no legal effect. They are not binding, and they cannot be
implemented. It is both easy to accept a plethora of meaningless consensus
resolutions as it is easy to vote "no" and accept a majority resolution.

There might be some political embarrassment, but one gets used to that.

The Council of Europe, to a certain extent, with exception of the human
rights apparatus, has a similar construction. Year after year the Council of
Europe passes resolution after resolution, draft treaty after draft treaty in
a seemingly effortless stream. So easy to adopt, nothing like the terrible
jourdeur and locked decision—making in the Community. We never read of a

decisional crisis in the Council of Europe. Why is that so?
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Again, because resolutions and draft treaties of the Council of Europe do not
as such bind the member states. They can always go home, think about them,

decide to accept, reject, ratify or not ratify.

In other words we discover what is after all a common sense relationship
between political decision—making and legal outcome. When the law is real,
when it is hard, when it is binding, and when there are effective legal

remedies to enforce it, decision—making suddenly becomes terribly important.

Why did the member states not allow Brussels to have effective majority
voting? Because the outcome mattered! Because, decisions in Brussels —
regulations, decisions, directives bind in law. The rule of supremacy applies
to them. And what is more, there are effective legal remedies to enforce
them. And suddenly it becomes terribly important, in each national capital

that the decision—-making process in Brussels be controlled at every stage.

The last link in this analysis is simply to recall the process whereby the
outcome of the political process came to matter. It was the legal process
which established the doctrines of direct effect (even of directives), of
supremacy, of pre—emption and implied powers. It was the legal process which
constitutionalised the treaties and established a rule of law akin to domestic

rather than international law.

The overall process of European integration benefitted immensely from these
legal developments. Without them the Community would be no more than some

regional GATT. But one must accept that these deveiopments would inevitably
fead the Member States to a much more cautious approach to decision making.

The outcome mattered.

Let me give two little pieces of evidence for this alternative perspective.

The first one is anecdotal, the second one is real.

The anecdotal one is simply to look at the dates. The famous

constitutionalising decisions took place in 1963 and 1964. Those of you who
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know Community Law of course, will recognize them. The Luxembourg crisis
which introduced the Veto power took place a year later, in 1965. Now, I am
not suggesting that someone at the Elysee Palace sat down and said: “oh
look, the Court of Justice has decided on supremacy and direct effect, we
have to have a Veto power!" But I am suggesting that absent the
constituionalisation, decision making might not have mattered so much and
perhaps it would not have been so important to precipitate a constitutional
crisis. Remember, no one vacates a chair at the United Nations despite the

great deal of majority decision making that takes place there.

The real piece of evidence is discerned in the so called first accession of
the three new member states: Britain, Ireland, and Denmark. When they joined
the Community, the constitutionalisation in essence, although it was to
develop later, had already taken place. They knew - what the first member
states did not know: they were walking into a Community with direct effect,
with supremacy, with pre—emption, and with a very effective legal system,
especially through Article 177 and the Preliminary Reference which I
described above. Of course, in the campaigns for and against accession, these
points were raised, and raised again in the British Referendum in 1975. The
charge of the Anti-Marketeers was simple and effective and played on base
national feelings. It was also largely true: they claimed that the new Member
States were walking into a pre—federal community the laws of which took

precedence over the sovereign will of national parliaments.

The reply of the goveranments — which in all cases were Pro—Marketeers is the
erucial bit of evidence. All three governments, in their White Papers, stated,
that although it was true that the Community was bound by a rule of supremacy
they, the governments, had a Veto power which meant that nothing could get
through the decisional process which governments opposed. This is the piece of
empirical evidence that the constitutionalisation process, which the Court of
Justice laudably took had a political cost — and an inevitabie poelitical

cost.
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Let me put it the other way round: 1 would say that the decline from federal
structures, from majority voting and all the rest was the political
background and condition which allowed the member states to digest the
constitutionalisation. If there were no veto power is not clear to my mind
if the Member States would have accepted with such equanimity what the
European Court of Justice was doing. The reason they could accept this
constitutionalisation was because they took real control of the

decision—making process.

To put it in yet another way, what I am suggesting is a theory of equilibrium
according to which the stability of the Community system — indeed its
longevity —— depended on this balance which allowed, on the one hand, a high
measure of integration parralled only in federal states but without

threatening the constituent Member States.

For the theme of State Sovereignty and Constitutionalism the implications are
dramatic. We see that, at least in the Foundational Period, we have to reject
a linear paradigm in which Sovereignty as between the Community and its Member
States is a Zero—sum—game, according to which the increment for one is the
loss for another. The political developments gave the Member States an
increased power in an international arena which is unprecedented and yet
subjected them also to a unprecedented common discipline. The Foundational
Period signifies a polity in which the power of both Community and its Member

States grew simultaneously.

11I. 1973 — Mid 80s: The Erosion of the Principle of Enumerated Powers

The major development of the second phase concerned the question of
competences. If one looks at the history of the United States, the legal
history, or for that matter, to the history of some other federal states,
including the Federal Republic, one of the key federal issues, which in early
history came to be decided by the courts, is the question of competences: Who

can do what, as between central organs and constituent units?
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Doctrines of enumeration of power are the theoretical foundations given to
this issue and politically in most federations this has been the source of

deep and divisive clashes between center and periphery.

The European Community, is in its conception a system of enumerated powers,
granted by the Member States to their creature. Like the Golem, this creature,
especially in this second phase, saw a breakdown of the principles of
enumeration towards a system which placed little constraints on new activities
of the Community. In this period the Community experienced a massive expansion
in its spheres of activity: environmental policy, consumer protection policy;
international agreements in fields which were not foreseen originally in the

Treaties and so on and so forth.

This is not unique: All federation are based on a system of enumeration. In
some, like Canada, the principle of division of competences was considered
sacred — likened to the watertight compartments of a ship — which had to be
preserved even in the face of changed political—economic realities and
amendable essentially by Constitutional amendment. In others, like the USA,
one has seen a strong erosion of the principle of enumeration, leading
commentators to speak, in this context, of the "death of federalism" and
prompting others to speculate that a determined Congress could act in

virtually any field.
Clearly the Community must be likened to this second model. Two questions must
be dealt with here: What are the Constitutional developments which chart this

adoption of a flexible attitude towards enumeration; How does one explain this

constitutional choice.
A. A Flexible Attitude to Enumeration: The Constitutional Mechanisms

Unavoidably the following laconic presentation cannot do justice to the

richness of these developments but merely give their basic flavour.
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1. Interpretative Techniques: Effet Utile and Teleology.

Fundamental to the liberal approach to enumeration was the adoption by the
Court of a “purposive" philosophy of interpretation which sought to interpret
provisions of the Treaty in a manner consistent with the broad objectives of
the Treaty. To some, this may be reminiscent of Chief Justice Marshall's
dictum, in similar situations: It is a Constitution we are interpreting. This
approach was already apparent in the earlier phase of integration; here it was

to take a different meaning and significance.
2. The Doctrine of Implied Powers.

The first such significance may come under the rubric of implied powers. In a
series of cases, covering several subject matters, though the most important
is in the field of the external! relations of the Community, the Court held
that bestowal of competences in the sense of an area of activity and a policy
in which the Community was empowered to act, implied the existence of the
necessary powers to execute such policies. Thus, in the famous ERTA decision
(already decided in 1971) the Court held that the existence of competence in
the field of Transport policy, implied the existence of a concomitant Treaty
Making power for the Community where this was necessary for the actuation of
the relevant policy. The nexus between this and a teleological philosophy to

interpretation is clear and obviates analysis.
3. Absorption.

A second area important for the erosion of enumeration emerges in a slightly

different context. The leading case here, of 1974, is Casagrande. In that case
the Court was faced with the following situation. Community legislation

providing for the free movement of workers impinged in some of its operational
parts on the educational laws in one of the German Laender. Interestingly,
under the German Federal Constitution, the German federal government would be
preciuded under the principle of enumeration of German federalism, from

adopting a similar German measure. Clearly a strict approach to enumeration
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would have lead the Court to strike down, or at least limit, the reach of the
Community measure. Instead, in a principled statement, the Court held that
although the Community did not have competences in the field of education, to
the extent that it was realizing other competences and these encroached on
educational policy of the Member States, the latter had to yield. This

principles was repeated in other fields.
L. Legislative Expansion — Article 235 of the Treaty

The final important mechanism (there were others) was done at the behest of
the Member State with the tacit blessing of the Court. Article 235 of the
Treaty provides
If action by the Community should prove necessary to attain, in the
course of the operation of the common market, one of the cbjectives of
the Community and this Treaty has not provided the necessary powers, the
Council shall, acting unanimousiy on a proposal from the Commission and

after consulting the European Parliament, take the appropriate measures.

Following a decision of the European Council of 1972 (in which Britain,
Denmark and Ireland already participated) the Member States started using
Article 235 as the legal basis for a wide ranging number of areas not provided
in the Treaty. This of course was possible because of the wide interpretation
given to the condition of "objectives of the Community" and a loose
interpretation to "necessary" to be found in Article 235, an interpretation

implicitly sanctioned by the Court.

I should state at this point, that none of the above should be taken as
implicitly criticizing the Court for these constructions. Elsewhere, in the
face of a harsh criticism of the Court, I have tried to show the principled
nature of these decisions. But that is a matter which goes beyond the scope of

the present paper.

The outcome of all developments was, however, that no constitutional

limitations were posed on legislation coming within practically any activity
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covered by a very broad notion of the socio—economic objectives of the
Community. The Community in this phase came to realize fully Marshall's dictum

in McCulloch v Maryland:

Let the end be legitimate, let it be within the scope of the
Constitution, and all means which are appropriate, which are plainly
adapted to that end, which are not prohibited, but coasist with the

letter and spirit of the Constitution, are constitutional.

In effect, the Court of Justice has not on any occasion in its jurisprudence
of thousands of cases — struck down a Community measure passed by the Council

on the grounds that it was ultra vires ratione materia. (The only possible

exception is the Creens case, concerning action taken by the European

Pariiament — not the Council! itself).

B. Evaluation of the Second Phase

But here we are faced with another paradox which may best be set in
comparative terms. In the USA, and other federations, this type of
jurisprudence was the source of huge federal strife. In the Community the
story was almost benign. Why? How do we explain this deviance from the
traditional federal experience in general and the American experience in
particular ie a tradition where federal expansion of competences was hard

fought and hard won.

The answer is rooted in our sarlier analysis of the Foundational Period. The
political process means that the member states themselves or rather, their

governments control the decision—making process. They decide, by unanimity,
whether to expand the competences. Sometimes they do it for reasons which

are not altogether — how shall I put it - happy. If it is very difficult to
pass something in a national pariiament, it might be easier passing it in
Brussels. But there is no federal clash in competences because the Member
States, the same governments who govern the states, are the Community

government.
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Again, an example may liven the point. A few years ago, the Commission sued
the Republic of Italy for failure — a traditional failure — to implement a

directive. In this case, it was a directive in the field of environment.

Here was a classical case where Italy in defence, appearing before the Court,
could have challenged the competences of the Community in this field, and at
least try to argue the point. The Italian government states explicitly in
that case: We do not plan to raise the question of competences. Why? The
answer is simple: just a year or so earlier they themselves had votéd for that
measure. 1t would be a bit strange for them suddenly to come round and

challenge its legal validity.

Qur conclusion of the second phase is not unlike the conclusion of the first
phase: What seems at first, from a strict legal point of view as a net loss of
Member State power to the Community on the principle of enumeration turns out
to reflect a much more complex story — one that is conditioned in effect by
the very opposite conclusion. It is precisely the strength of the Member
States within the Community system which explains, and above all permits, this

development.

IV. The Single European Act, 1992 and Beyond

The 1980s saw several initiatives towards reform of the Community such as the
Genscher—Colombo plan and the Stuttgart Solemn Declaration, the Spinelli Draft
Treaty for European Union, the Dooge Committee Report and the like. The
Culmination of these moves was the presentation by the Commission of the White
Paper for achieving a Single Market by December 31, 1992 and the adoption of
the Single European Act, which endorsed this plan and modified the Treaties in
a variety of ways and which entered into force in 1987. The Community has
moved into a third phase with some important implications for the theme of

Constitutionalism.
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This is not the place to describe in any detail the scope of the SEA or of the
1992 programme. I will try simply to highlight some points relevant to our

discussion and then to evaluate them.

A. The Third Phase: Constitutionalism and Decision Making

The most important changes concern the decisional process. We may, for
convenience, make use of the model suggested earlier on. The current phase is
something of a Back to the Future. The White Paper and the SEA have in some
considerable measure restored many of the supranational features of the

original Treaty design.

By the very act of presenting the White Paper the Commission has reasserted
itself, and been accepted, as the most important body setting the Community

agenda, both in meta—-political terms and in the technical legislative sense.

Likewise, the SEA, recognizes, though not fully, the role the Commission must
play, in the post adoption executionary phase of Community policies. (See

Article 10 SEA amending Article 145 EEC)

Most crucially, in the realization of most measures necessary for achieving
the Single Market by 1992, the Council has agreed to move to majority voting.
(See Article 100A and 8C EEC)

This, then, is the first major departure from the equilibrium established in
the Foundational Period, the consequences of which are not easy to evaluate.
Before we undertake such an analysis we must be careful not to over estimate

the extent of the changes. Let me give an example.

The Single European Act establishes in Article 100a is a move to majority
voting especially as concerns harmonization measures to ensure free movement
of goods. At face value this appears to be a refutation of the abovementioned

theory of equilibrium. I suggested after all that the price for having hard
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law was an insistence by the Member States of some kind of veto on the

decisional output.

In fact this provision of the Single European Act could be seen to prove
rather than disprove the theory. For although the Member States accepted a
move to majority voting, they also reintroduced an escape clause whereby
individual Member States (under certain conditions, to be sure) would be able
to invoke national exceptions in the context of harmonization measures! This
could be seen as another manifestation of the equilibrium I discussed. The
price for hardening the decisional process in this case has been a softening
of the normative outcome. Many will wonder whether the Community and European

integration have taken a step forward or backward in this regard.

We must also recall, that in a whole range of areas, including the crucial
area of monetary and fiscal policy the Community still requires unanimous

decision making.

But, even if this escape does exist, and even if important areas have been
left outside the new decisional regime, one cannot deny the gqualitative change
in the climate of decision making in the Community. Negotiations now are under
the shadow of the Vote rather than under the shadow of the Veto, and fierce
battles now began to rage on the appropriate legal basis for different
measures since some still provide for unanimity whereas others provide for

majority vote. There would be no battle if majority voting was not a reality.
How then do we explain the willingness of the Member States to submit
themselves, for the first time, to this truly new discipline, which, again for
the first time, truly can be said to affect the manoeuvering ability of Member
States in the Community”?

I censider three factors of cardinal importance.

The first is the second enlargement of the Community. The decisional

structures evolved in the Foundational Period were simply found increasingly
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unpractical for a Community of 12. What worked reasonably well in a Community
of six northern European States, much jess well with the addition of another
three with different outlooks (especially Britain and Denmark ) was found
simply impractical for quantitative and qualitative reasons in a Community of
twelve including now something of an intra—Community North—South divide.
Loudeur, Blocage and all the rest became to paralyse the Community too much.

The decisional malaise simply could not be left alone.

The second factor, connected of course to the first, was the realization that
in the core areas of world competition the failure to realize and further
develop the idea of a single market was leaving Europe behind the traditional
competitors in the Far East and across the Atlantic. And yet, short term
considerations in this or that Member State prevented, because of the Veto

etc, a realization of a European resurgence in response to these challenges.

Finally, time has done its thing. After three and more decades of integration
under the Equilibrium model which gave the necessary guarantees to each Member
State, a confidence has been built which enabled the Community to experiment

with the Altneuland of the original Treaties.

The scenario for the future is unciear. But one thing seems to me certain: the
current phase is transitional. Either the dislocations which will inevitably
emerge by the hesitant but clear departure from the Equilibrium will turn out
to be too much for at least some of the partners and one will see a new
constitutional settliement of some sorts or an erosion of the provisions of the
SEA. Alternatively, the experiment will work and then the time will be ripe
for a true Institutional new settiement with something more ambitious then the
current arrangements of the SEA which while being an improvement still leave
the Community, in many crucial areas, hostage to the political conjunctures of

one or more Member States.

B. The Third Phase: A Brief Comment on Parliamentarism
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By way of conclusion, I would like to mention, all too briefly one final

dimension of Community constitutionalism —— the democratic paradigm.

Undeniably, the Community suffers from a democracy deficit, in the sense of
the executive having the ability within the Brussels machinery to pass
legislation with less parliamentary control than in the national setting. The
Single European Act corrected this only very partially by the Cooperation
procedure. Parliament has an enhanced voice, but not a decisive one. In
looking to the future there are two basic possibilities in relation to the

European Parliament.

Either you give it original decision—-making power, which means they can
decide things against the wishes of the governments of the member states. If
you do that one must be conscious of the potential destabilising of the
equilibrium between the normative, the legal juridical constitutional Europe,

and the political inter—governmental decision—making process.

The second option is to give the European Parliament co—decision—-making power,
in the sense that the Council cannot pass anything which the European
Parliament does not approve. (This has been achieved by the SEA in relation
to a restricted class of international agreements and enlargement of the
Community). I have sympathy with that proposition. Because I do believe there
is a democracy deficit. And it is not so much because of the lack of formal
accountability, which exists before national parliaments, the democracy
deficit is because of the non—transparent nature of the decision—making
process in Brussels. And probably the European Parliament is better posed to
control what is going on there than national governments. But one should not
underestimate the cost here. If our original complaint which prompted the
call for change was lourdeur, blocage, heavy decision-making — created by the
Council, by the Commission, by COREPER, by national groups of experts, by
management committees — here, we are proposing to throw into that heavy
process yet another cumbersome body: the European Parliament. Lourdeur would

become even heavier and the ability of Community to act hindered again.
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Again, the current phase, with the new Cooperation procedure for Parliament
can be regarded as an experimental transition; A more decisive role will have

to be faced as part of a general restructuring of Community institutions.
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Ludger Kihnhardt

European Courts and Human Rights (Brief summary)

The paper deals with the impact of the European Court of Human
Rights and the European Court of Justice on the advancement

of human rights in Europe. It puts the experiences of the
European Court system into the perspective of their respective
political framework, background and intent. It anglyses the
possibilities and limits of the human rights approaches launched
by the Council of Europe on the one hand and the European
Community on the other hand. It describes the instruments
éreated through the European Convention for the Protection

of Human Rights and Fundamental Freedoms and the results

being achieved since the convention came into force.

The paper looks into the relationship between the approaches

of the two courts and the human rights competence, ambition and
impact of the overall institutions to which:they pertain. It
explores the potential to encourage the unification of Europe

on the basis of the current human rights instruments which

exist on the supra-national level and it describes the limits
and lacunas of the existing approaches. The paper uses a
perspective of political science in order to reflect on the
topic and its potentiality, not at least in the light of the
guestion as to whether the process towards a European constitution
can be inspired and advanced with the catalystic force of the
existing human rights instruments in Europe. The paper concludes
with the assumtion that the process of the advancement of human
rights on the supra-national level and the search foraEuropean
constitutionalism have to be related to each other in order to

gain substantial results and progress.




Ludger Kiihnhardt

European Courts and Human Rights

I. Outline

This is not a legal paper. The topic might create this expec-
tation and most of the scholarly literature dealing with it

uses a legal approach. "European Courts and Human Rights" - that
opens a perspective which is related to European Law and

its scholarly interpretation. But it also refers to Europe as

a political concept and reality, and it is indeed of political
relevance too. This pap#er will approach the topic from the
point of view of political science and will analyse it in the

context of its political character.

The paper will propose that human rights can have an unifying
function for the political, intellectual and ethical integration
of Europe. The existing supra-national court structure in Europe
might encourage this development, but will remain insufficient
if being reduced to a mere juridical-functional purpose or to

a limited part of the continent. Human rights protection has
relevance for the functional integration of Europe, but it

ought to execute a higher quality through its contribution to
the intellectual identity of the continent and to the search

for a European constitution.

The paper will describe the political context of the European
human rights emphasize. It will describe the historical roots

of the human rights issue as part of the process towards the




integration of Europe, which started after World War II. It will
describe and analyse the divergence developed since then due to
the different approaches chosen by the Council of Europe on the
one hand¢ and within the framework of the European Community

on the other hand. The paper will terminate with an outlook on

the possibility'of relating the European court system in the field
of human rights to the debate on an emerging European identity

and on the search for a European constitution.

II. The integrating quality of human rights

Human rights are an expression of the ethos of freedom. They are
part of the intellectual heritage of Europe. They have been a
moral answer to the wants of freedom and their meta-political
justification roots in natural law which considers them as prelegal
inalienable moral claim-rights. In their classical notion

- John Locke’s "life, liberty, and property" - they refer to the
relationship between a state and the individual. They are con-
sidered to be prelegal and yet they have to be realised and
protected within the constitutional structure of nation-states.
They were negatively "invented" as means of protecting the
individual against its state. Today, their fulfillment has
become the uRtimate positive moral justification and legitimacy

of democratic state power as such.




The human rights process is closely related to the course of
constitutionalism in Europe and North America since the 18th
century. During the 20th century, human rights have been
internationalized and they have reached a universal character -

at least as a moral program, less so as a global reality. (1)

Since the promulgation of the Universal Declaration of Human
Rights through the United Nations on December 10, 1948, the
global debate on human rights has become a feature of the
international order and of global politics. The experiences

have been ambivalent, not only with respect to the global standard
of human rights protection and the diverging interpretation

of the notion of human rights due to different cultures and
ideologies. Also with respect to the political implications

of human rights protection, assessments differ. One general
conclusion seems to be consensual: wheregver human rights are
being violated, criticism against the particular political
system - from within or through foreign voices - increases

and tends to deligitimize the system. On the other hand,

human rights protection has an unifving function for societies
and states alike: it supports the acceptance of a constitutional
system, if this can prove that it evidently serves the

purpose of protecting human rights. This experience is shared

by the liberal-pluralistic Western democracies.




Human rights protection can be seen in the light of theories

of integration. Some theories of integration emphasize the

role of values and ideals as a tool to build up understanding
and consent as necessary prerequisites for the creation of a
community and its institutions. Rudolf Smend, one of the
theoreticians in this field, related the many expressions of
values and willpower, of action and reaction, in other words:
the permanent dynamisms of a society, to the legal values
represented in the constitution and through its protection. The
highest courts of a system - accewgding to his theories - are
supposed to fullfil the task of integrating the diverging,
heterogenous processes and profils of social realities. The
court will be able to do so only if consensual agreement can be
reached on the ultimate values, and if strong authority and

power of implementation is bestowed upon it.

It remains open to be argued whether human rights and legal
processes to protect them can help to achieve a higher level

of integration outside the structure of existing nation-states
with all their many integrating forces to support this. The
supra-national bodies in Europe - namely the Council of Europe
and the European Community - have gained many experiences in
the field of human rights protection and have encourages many
interpretations with respect to their impact on the integration
of the continent. Three hypothesis might be drawn from this

debate:




1.The system of human rights protection in Europe has
contributed to the moral legitimacy and intellectual
identity of the ambitions towards the supra-national
integration of Europe;

2.The protection of human rights on a supra-national level
depends strongly upon the independence, strenght and
competence of the instruments which were established in order
to support the rights of the individual;

3.The long-range process of human rights systems in their
European dimension remains related to - if not dependent
upon - the unresolved efforts to create a better constitutional
legitimacy for the process of European integration and to the
question of the geographical exﬁtensién of Europe as a
highly political question in the context of the East-West-

conflict.

III. The human rights system of the Council of Europe

The first conceptual ideas about the supra-national, European
role of human rights protection and its relevance for the
process of regional integration date back to the European
perspective of some of the resistance movements during World
War II. Human rights protection served as a point of orientation
for their actions and hopes, and simultaneously as a central

element in their concepts for a European post-war order. Human




dignity and freedom, the respect for the individual and social

responsibility towards the weaker segments of the society -

these were some of the most fundament;§¢%%%ls during and against
the darkest years of the 20th century. The norms found their
way into reality:

- during the first post-war conference of European Federalists,
a program of action was promulgated in Hertenstein on
September 21, 1946. The envisaged European Union was called
upon to achieve a "Declaration of European Citizen Rights",
based on the respect of fundamental human rights and freedoms;

- the first European Congress, held in The Hague between May 7
and May 10, 1948, demanded in its political reseolution a
"Charter of Human Rights" to be respeéted by the members of
a forthcoming European Federation and the creation of a
court being capable of imposing necessary sanctions in order

to implement the ideals of the charter.

In November 1950, the 15 Foreign Ministers of the Council of
Europe signed the European Convention for the Protection of
Human Rights and Fundamental Freedoms (ECHR), which came into
force in 1953. In the meantime, the convention has been signed

by 23 European states, recently by San Marino and Finland.

This convention has become the most relevant instrument of
supra-national human rights protection in Europe and the most
advanced and ambitious global instrument for the protection of

the individual on a supra-national, regional level. This is mainly




due to the court system established by the convention and due
to the right of any individual of any of the signatory states
to sue against any breach of the convention in any of

the signatory states or by any of the signatory states. (2)

The European Convention for the Protection of Human Rights and
Fundamental Freedoms guarantees, for the most part, civil

and political rights: the right to life, liberty, and security;
freedom from inhuman or degrading treatment, slavery, servitude,
and forced labour; the right to a fair trial; freedom of

conscience, of speech, and of assembly.

Section I of the convention spells out most of the basic civil
and political rights contained in the Universal Declaration
of Human Rights from 1948 - generally in more detailed form,
because in the case of the convention they were to be binding

in law.

The most important and original feature of the convention is the
system it established for the protection of human rights. The
convention created two organs to ensure the implementation and
protection of the rights mentioned by the convention: the
European Commission of Human Rights and the European Court

of Human Rights in Strasbourg. The primary function of both
organs is to deal with charges brought against the states who

are party to the convention by other states or by individuals.




Under Article 24, any state who is party to the convention, may
refer to the Commission any alleged breach of the provisions

of the convention by any other member state. Under Article 25,
the Commission may receive charges from any person, non-govern-
mental organization or group of individuals claiming to be the
victim of a violation by any state who is signatory to the
convention. This application depends upon the willingness

of the state to recognize the competence of the Commission

to receive such applications. Such declarations may be made for
a specific period, and may be renewed. In the meantime, all
states party to the convention - with the exéeption of the
latest members San Marinc and Finland - have made such
declarations, in most cases for a limited period of time. All
states party to the convention but three (San Marino, Finland,

and Turkey) have also recognized under Article 46 the compulsory

jurisdiction of the European Court of Human Rights.

If an state or individual application is declared admissible

by the Commission, the final decision on the question whether
there has been a breach of the convention is taken by the European
Court of Human Rights, if the case is referred to it, or else

by the Committee of Ministers.

Under the control of the Secretary General of the Council of
Europe, the convention institutes a certain form of the reporting
procedure. Most important, however, are the innovations under

Article 24 and Article 25 of the convention. This surpasses




the traditional standard of international law. A state
presenting an application under Article 24 is not

required to prove itself, even indirectly, a victim of the
alleged violation of human rights. The general premise of

the convention is that all states party to the convention
have a collective interest in the maintenance of human rights.
And the guar;nteeé created by the convention is likewise

a collective guarantee, not based on subjective rights or on
reciprocity. This is an entirely novel category of human
rights protection as compared to all other international

or supra-national instruments which exist today for the

protection of human rights.

Article 25, which allows for the direct right of action of any
individual before an international organ against his own

or another state, was an even greater and more revolutionary
innovation. The individual has been elevated to the status

of a subject of international law. This reflects the far-sighted
and courageous quality of the founders of the European Convention
for the Protection of Human Rights and Fundamental Freedoms and
remains a noteworthy event in the history of international

law and international relations. It hints at the fact that the
breach between the two concepts of sovereignty - state sovereignty
versus pgpular sovereignty - might be overcome wherever serious

endeavours are taken to do so.

=i




-10~-

The function of the European Commission of Human Rights, as
of the European Court of Human Rights, is "to ensure the
observance of the agreements undertaken" by the signatory
states (Article 19). The formular is very broad, but the
functions of the Commission as well as of the Court are

clearly defined and limited.

The tasks of the Commission are:

- to examine the admissibility of applications by individuals
under Article 25 or states under Article 24;

- where the Commission finds an application admissible, to
establish under Article 28 the facts of the case and, at the
same time, to place itself at the disposal of the parties
with the aim to reach a friendly settlement. If sucﬁ a
settlement can be reached, the case is closed;

- if a friendly settlement not being reached, to draw up a
report on the facts and to state its opinion whether there
has been a breach of the convention. The final decision whether
there has been a breach or not is taken by the Committee of
Ministers as a political body or - if the case is referred to
it - by the European Court of Human Rights as an independent

body.

Most applications - out of more than 12,000 since the European
Convention for the Protection of Human Rights and Fundamental
Freedoms was created - have been rejected by the Commission as
inadmissible on various grounds which are being specified

within the convention:
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-that the complaint was incompatible with the content of the
convention and the rights referred to by the convention;
-that domestic remedies have not -been exhausted;

-that the complaint is "manifestly ill-founded" (Article 27(2)).

The final decision on a case which has been declared admissible
by the Commission, and which has not resulted in a friendly
settlement, is taken either by the European Court of Human
Rights or by the Committee of Ministers. The Commission’s report,
which is transmitted to the Committee of Ministers, contains
only its opinion as to whether the Commission found proof for

a violation of human rights, and is not legally binding. Within
three months of the transmission of the report to the Committee
of Ministers, the case may be referred to the Court. If the
case is referred to the Court, a new stage in the procedure
begins. In the European Court of Human Rights, the Commission
and the state concerned are represented, not however the
individual applicant. This is one of the formal lacunas

of the system of human rights protection under the auspices

of the Council of Europe.

The judgement of the Court, if taken, is binding and

final. If the case is not referred within three months to the
Court, the final decision is taken by the Committee of Ministers,
which normally endorses the Commission’s opinion without any

fresh investigation of the compiexity of the case.
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The impact of the judgements under the provisions of the
European Convention for the Protection of Human Rights and
Fundamental Freedoms is ambivalent. The convention does not
provide for any sanctions in order to impose its decisions.
It can, however, exert a political and public pressure of
some importance. Publicity as a means of moral pressure
forced the Greek Generals in 1967 to leave the Council of
Europe. Only after returning to democratic rule, Greece
re-entered the Council and its human rights instruments.in
1974. In other cases - particularly with respect to human
rights vioditions in Turkey - the system of the Council of
Europe has proved to be insufficient as long as it will not
structurally be able to overcome the forces of state
sovereignty as the most important ultimate border line once
it comes to imposing internationally acknowledged human rights

standards.

The common human rights standard expressed in the convention
reflects "that European states make up a culturally identifiable
unit and their.likemindedness has meant easier agreement on

what are considered to be basic human rights."(3) This is the
normative analysis, the overall impact of the human rights system
of the Council of Europe on the national protection of human
rights differs however. The convention is not national law in

all member states - notable exgptions are Great Britain, the
Skandinavian countries, France, and Switzerland. The Court establi-
shed under the convention cannot be seen as an isolated element,
but only as an integral part of the general approach and intention

which the Council of Europe has chosen to pursue. .
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According to legal literature, the most important effect of
the instruments and judgements of the convention are the
self-binding consequences on the signatory states. The effects
of the system under the European Convention for the Protection
of Human Rights and Fundamental Freedoms are mainly indirect:
- its decisions have led to changes in the legal processes

of a condemned member state;

- the convention and the decisions of its organs support a
standardgized interpretation of the ordre public and a
harmonized interpretation of open legal terms and situations;

- the human rights problem has been debated on a new, higher
constitutional and;ipolitical level. This is particularly
true in the case of Great Britain, where the convention has
inspired a debate on whether the counfry should introduce a

"Bill of Rights" - with no results so far.

The Greek as well as the Turkish case do show that the
possibilities under the provisions of the convention are
limited, if not hopeless, in order to prevent a country from#
violating human rights per se or to encourage it to return

to democratic standards of rule by simple means of the
convention’s existence and good-will. In the final analysis,
the ground must be laid within a given society and a given
state to pursue a political course which is in accordance with
the human rights standards set forth by the convention. The
convention is a certain challenge to state sovereignty in the
field of human rights protection, but sheds as much light on the
ongoing existence, perseverance, if not arrogance of state

sovereignty particularly in cases of conflict with the individual.
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Some other gquestions have to be raised in connection with the
possibilities and limits of the human rights system established
under the Council of Europe: How far can the convention be
considered the nucleus of an overall European human rights
system ? Would the human rights standard of the convention be
endangered if Eastern European countries, who are currently
going through a remarkable process of domestic reforms, would
apply for membership in the Council of Europe and hence in

its human rights instruments ? Or would such a membership
rather increase the possibilities for human rights advancement
in Eastern Europe due to the pressure which the convention

and its organs could exert on the respective country ?

The European Convention for the Protection of Human Rights and
Fundamental Freedoms expresses the highpst quality of inte-
gration reached so far in the context of the Council of Europe.
In all other fields, the methods of the Council of Europe
remain limited to inter-state coordination. Yet it has to be
asked how far the knowledge about the provisions and the spirit

of the convention has reached the individual citizen of Europe ?

Outside Eugope, the provisions of the convention seem to be
known at least to some people: the American Human Rights
Convention of 1978 refers indirectly in its preambel to the
European Convention for the Protection of Human Rights and
Fundamental Freedoms by stressing the usefulness of regional
approaches of human rights protection. They could be helpful

to specify the idea of universal human rights. (4)
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The European Convention for the Protection of Human Rights and
Fundamental Freedoms can certainly live up tp this hope,
mainly due to the fact that its standard of human rights
protection has not been relativised or reduced as compared

to the standard set forth in the Universal Declaration of
Human Rights from 1948. Rather to the contrary, the convention
has sharpened and tightened the United Nations definitions

and notions of human rights. Thus, it serves the freedom of
the individual, which cannot be saida;;u;ome tendencies in

the context of other regional instruments for human rights
protection, notably in Africa, where the collective right to
self-determination, peoples rights, are being put on an

equal footing with individual rights, thus reducing the
relevance of the latter in the context of the modern nation-state

and its monopoly of power.

IV. The human rights dimension of the European Community

To compare the Council of Europe and the European Community with
regard to their respective efforts for the protection of human
rights leads to ambivalent results. On the one hand, the Council
of Europe has framed far-sighte& instruments for the protection
of individual human rights, on the other hand it has not

been able to create a version and vision for a political Europe.
The Council remains more a club rather than a living experience

for the citizens of Europe.
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The European Community has a different record. It lacks a
specific human rights perspective and program and yet it has
developed into a stable, visible community which truly

affects the life of the citizens within its member states. It
has achieved a high level of economic integration and looks for
means to strenghthen its political role and identity. Although
the human rights dimension has played an important role during
the direct post-war years as a point of orientation for the
future course of European integration, the Rome Treaties of
1957, which gave birth to the European Community , do not
refer to human rights in a specific sense. And yet it would

be insufficient to conclude that the Rome Treaties do not hint
at individual legal positions at all and reduce the concept

of the European Community to a mere functional one.

Individual legal positions under the Community are, however,
confined to«vthe sphere of economic self-realisation. The “Four
Freedoms" - today revitalised in the concept of the Common
Market which shall be achieved by 1992 - can well be inter-
preted as indirect economic rights of the individual: freedom
of labour and of capital, of services and of trade. However,
they refer to the European Community citizen as a market

citizen, not as a political citizen. (5)
The only institution of the European Community which can
-independent of necessary political consensus among the member

states - develop the community law by way of advancement of law

i o
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by court decisions is the European Court of Justice in
Luxemburg. Already in 1963, the Court has stressed that the
creation of the European Economic Community constitutes per se
a new legal order in international law. In a limited sense
states have revoked parts of their sovereignty in favour of the
Community which - by way of its legal processes - should grant
rights to the individual citizen of the member states. This
self-interpretation of the Community’s ethos refers unwittingly
to the integration theories mentioned above. The primary
legitimacy of the community derives from its competence to
establish an efficient economic reality of integration,
accepted by all its actors. The more fundamental source of
legitimacy, however, depends upon the degree of loyalty which
the citizens of the member states express towards the community.
This loyalty will be as high as its normative quality will be
perceived and realised by the individual. In other words: the
European Community will achiewe even higher appreciation and
support, the clearer it can testify its role as protector of
the rights of the individual by means of progress in the

economic and political integration among the member states.

The European Community in search of basic rights - this formula
was used in order to describe the requirements, but also the
ambitions and activities of the community in this particular
field of action. Various strategies have been suggested in order

to advance with this task.

-
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The most pragmatic solution favours human rights protection
by the advancement of legal processes. The European Court
of Justice is encourages to extend and to strengthen human
rights protection through his decisions. The debate on this
approach has been ample and diverse. It embraces highly

optimistic as well as more sceptical voices. (6)

Since the late 1960s, the European Court of Justice consults
basic rights as criteria of legality for the acts of the
European Community. By doing so, the Court has in some sense
compensated for the democratic deficit of the Community which

is due to the fact that it lacks a constitutional basis and that
its Parliament falls behind the national standards of democratic

competence achieved in the individual member states.

Through its decisions, the European Court of Justice has
executed protection against community acts that violate basic
human rights, has providedc.general standérds for the unification
of the Community’s legal order and has hopefully strengthened

the identification of the citizens with the European Community.

The European Court of Justice however is limited to the field

of economic and social rights. Its casuistic principle has made

the Court a flexible institution, but has fallen short of
establishing a more ‘systematic and detailed human rights instrument,
as compared to the European Convention for the Protection of

Human Rights and Fundamental Freedoms under the Council of Europe.
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In various cases, the European Court of Justice has referred

to provisions under the European Convention. Critical observers
argue however that only in four cases the Court declared the
convention or a provision of it be of immediate assistance in
the determination of the case. And only in one case it was the
convention alone that had relevance for the Court’s decision.
"The development of fundamental rights within the Community has
not therefore been dependent on the ECHR. It is suagested that
the European Court could have developed fundamental rights

to the same position as present purely relying on constitutional

provisions of the Member States as guiddines."(7)

Beyond the casuistic approach used by tﬁe European Court of

Justice, two further ways have been discussed in order to

develop a broader human rights formula within and for the

European Community:

- the creation of a European Bill of Rights;

- the accession of the European Community to the European
Convention for the Protection of Human Rights and Fundamental

Freedoms.

The pursuit of the first suggestion would primarily serve a
political and psychological course. Those who favour it argue,
that a European Bill of Rights could help to further harmonize
human righ+s standards in Europe and to strengthen the moral
legitimacy of the European Community. At the same time, the
implementation of this approach would provoke problems relating

to the very democratic deficit of the European Community that
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is deplored today: who would be able to claim competence and
legitimacy for drafting such a Bill of Rights ? The European
Parliament, the Commission in Bruxelles, the Court of Justice,
or the Counsel of Ministers, representing the individual member

states of the community ?

One advantage of a European Bill of Rights can be its potential
ability to include liberal political rights and partidipatory
rights alike. Such a Bill could anticipate and encourage the
necessary process towards a European constitution. Given the
fact that basic rights are the heart of any constitution, one
might expect a revival of the debate on a European Bill of
Rights in the course of an intensified discussion on ways of
realising a European constitution. Under political perceptions,

such a development is not all too likely in the foreseeable future.

Among the counter arguments against a Bill of Rights it was
suggested that it be interpreted as a sign of mistrust against

the European Convention for the Protection of Human Rights and
Fundamental Freedoms and could dilute the efforts which are

put into the human rights system of the Council of Europe.

Why to develop a second set of human rights provisions if it could
not be all to ddfferent from the first one and be even more limited

in scope ? To differ only to differ ?

=P -
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A more realistic, concrete debate has focused on the possible
accession of the European Community to the European Convention.
The Commission of the Community has proposed this accession in
a memorandum back on April 4, 1979.(8) The European Parliament
has debated the gquestion several times in a positive, encouraging
way. No result has been achieved so far and in some countries

- most notable (no surprise) in Great Britain - fear was

aired that the European Convention after being integrated into
the binding EC system could interfere even more and hence too
strongly into the domestic legal processes.

Even supporters of the accession\SEASEQ%ksceptical or rather
reserved aspects. For instance they reiterate that by all means
the European Court of Justice must remain the only legitimate
organ to interpret Community law, thus questioning the
competence of the European Court of Human Rights. But one

cannot have the cake and eat it.

The whole debate seems to be more confusing than helpful. In some
sense, the democratic countries of Western Europe seem to have
become victims of their success in the field of human rights
protection and their intensive sensitivity for the issue of

human rights that made them develpp various approaches and
suggestions. They have created courts and committees and in-
vented ways and means, but they are obviously not fully able

to coordinate, let alone integrate all of them in a more

convincing, harmonizing way.

=29
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This has evidently to do with the diverging realities of the
different organs of European integration. To put it sharply:
the Council of Europe has established interesting innovations
in the field of human rights protection, yet it lacks the
inner character to act as the nucleus for the advancement of

a solid and plausible political architecture of' the continent.
Whether this might change in the forthcoming years remains to
be ‘seen. So far, the Council of Europe was not able to provide
for a constitution of Europe that would include human rights
provisions or even a Bill of Rights. In the past, the Council
of Europe had even to suffer that some of its member states
failed to live up to the standard of democratic freedoms and
human rights provisions under the clearly expressed notion and
hope of the Council. And yet it remains true that the

human rights instruments it shaped remain of interest and

importance for the cause of human rights in a global sense.

The European Community, on the other hand, has no human rights
concept as such and carries the burden of a democratic deficit.
However, it has proven to be stable as a community of stable
democracies. Its parliament, as insufficient as it is compared
to the democratic quality within the individual member states -
pursues an actige human rights policy, for example with regard

to Eastern Europe or in its relation with the developing world.(9)

Thus we have to live with confusing, at least ambivalent
realities, with a complex structure of human rights protection.

Instead of complaining about its lack of clarity and cohesion,
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one might well be advised to take this situation as an opportunity
and an asset. This seems at least to be the position of the
European Parliament. On January 19, 1989, it lauded the

European Convention for the Protection of Human Rights and
Fundamental Freedoms, the European Court of Justice, and

the constitutional processes within the various member states

as the combined elements of a "European human rights system."

This system, fully developed and applied, could - according

to the European Parliament - support the development of other

regional systems for the protection of human rights. (10)

Contrary to the system of the United Nations for the protection
of human rights, regional endeavors can indeed provide for

better means of protecting, provided théy include truly binding
provisions. The argument in favour of regional instruments for
the protection of human rights is often supported with reference
to the advantage of a better cultural and political adaptability.
This however is a most delicate and ambigious argument. As long
as it implies the reflection of consequences to be drawn out of
regional experiences in the field of legal pmcesses to protect
human rights, it can serve its purpose. But once it encourages
deviations from the international standard of human rights,

it can easily lead to ethical relativism in the name of regional
identity and cultural heterogeneity. This can certainly not serve
the course of global human rights protection, but will inevitably
create diverging standards of values and notions, of strategies

and criteria to protect the dignity of the individual. (11)

Dl
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V. European human rights protection and European

constitutionalism

The experiences with respect to the protection of human rights
under the European court system can be summarized as following:
- the degree of human rights protection in Europe depends in
the first place on the quality ~and stability of a democratic
nation-state. It is here, within the confines of the
existing nation-states of Europe, that human rights will be
tested as a living reality and may be challenged as protection
of the individual against his state;

- human rights have become the ultimate moral criterion in order
to judge and to justify the legitimacy of a political order. For
their protection and implementation they do require juridical
support and legal processes. In this sense, they depend upon
independent courts which are bestowed upon with a mandat to
protect them;

- the supra-national courts which exist in Europe do play a
supporting role in the overall process of human rights protec-
tion among and within the democratic countries of Western
Europe, but they cannot gain strenght and legitimacy out of
themselves. They remain dependent in their functional
relevance upon the institutions that have given birth to
them, and their strenght and legitimacy can only be as strong
as the strenght and legitimacy of their "mother institutions",

i.e. the Council of Europe and the European Community;

- hence it is not the court system as such that is the key to

stabilize human rights protection in Europe, but it is the degree

as to which the court system is integrated into a supra-national
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order of democratic legitimacy and functional efficiency.

The national experience in Europe and North America has been

to relate organs of human rights protection to the constitutional
set-up of the country. On the national level, the advancement

of the constitutional order and of human rights protection have
gone hand in hand until they reached a stage of gpolitical

and juridical marriage. It is open to historical proof whether
such an amalgamation of human rights processes and constitution-
building can be achieved on the European level - and on which
European level. The current European system of human rights
protection is impressive but not necessarily due to the performance
of the European Courts, may be not even due to Europe’s current
quality of institutional integration, but mainly due to the

law implementing quality of the European democracies.

Against the sober political realism of the day, the paper will
conclude with an optimistic, if not even visionary outlook. It
suggests to reflect upon strategies to encourage rapidly the
process towards a European constitution. This constitution

could embrace human rights provisions as the ultimate expression
of a European identity and integrational legitimacy. And it
could provide for substantial legal processes to protect them,
including a European constitutional court for whom the current

European Court of Human Rights could serve as the nucleus.
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Such a development could truly go beyond the current double
standard established with the Council of Europe and the
European Community and could bring about a qualitative leap
forward for a supra-national European human rights system that

will be both democratically legitimized and legally coherent.

Realism reminds us that there is still a long, long way to

go if at all such a vision can become true. This is all the
more a problem if we consider Europe to be bigger than the
European Community or the Council of Europe. To look for an
European identity and for a European constitution is one thing,
but to look for the identity of Europe as a whole and for a
constitution, a democratic constitution for the whole of Europe
is another thing. Human rights can have a catalystic function
for both dimensions, but given their moral claim, they are

also the biggest obstacle to achieve these goals simultaneously
as long as the borders of ideology, politics and strategy will

not become truly permeable.

Notes:

(1) see for the historical development of human rights: Gerhard
Ostreich, Die Idee der Menschenrechte in ihrer geschichtlichen
Entwicklung, Berlin 31969; Louis Henkin, The rights of man today,
Boulder, Col. 1978

(2) see: Francis G. Jacobs, The European Convention on human
rights, Oxford 1975; Ralph Beddard, Human Rights and Europe. A
study of the machinery of human rights protection of the Council
of Europe, London 21980; Jochen Abr. Frowein/Werner Peukert,
Europdische Menschenrechtskonvention, Kehl 1985; Klaus Dicke, Men-

schenrechte und europidische Integration, Kehl 1986; Franz Matscher/
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CONSTITUTIONALISM OF THE EUROPEAN COMMUNITY AND PUBLIC OPINION *

1. i~ P Ve bl

Today’s concept of public opinien began to arise in Western
countries in the second half of the 17th century;l it was in
these countries that development into a civil society was
most advanced, To the same extent that market-oriented
economic forms came about in European centers, a middle-class
culture also started to develop. It gave rise to new forms
of public communication, which radiated from coffee houses
and salons. Just as in the market, participation in this
communication process was based on the presumption of

fundamental freedom and equality for all those involved.

Within the multifaceted, middle-class communication contexts,
there arcose opinions on the manner in which public affairs
were to be dealt with, these being imparted and reflected by
the rapidly propagating newspapers ard magazines. These
opiniens laid claim to influence on everyday politics.

Behind this was the notion that in the unrestricted contest

among information and ideas, the most correct opinions would

1 on the history of public opinion, see Wilhelm Bauer, Die
éffentliche Meinung und ihre geschichtlichen Grundlagen,
Tibingen 1914; Wilhelm Bauer, Die dffentliche Meinung in der
Weltgaschichte, Wildpark-Potsdam 1930; Jirgen Habermas, Struk-
turwandel der Offentlichkeit, Neuwied/Berlin 1962; Lucian
H3lscher, Offentlichkeit, in: Otto Brunner/Werner Conze/
Reinhart Koselleck (eds.), Geschichtliche Grundbegriffe,
Historisches Lexikon zur politisch-gsozialen Sprache in
Deutschland, vol. 4, Stuttgart 1978, pp. 413-67; Terence H.
Qualter, Opinion Control in the Democracies, London and
Basingstoke 1985, pp. 1-29.

* Translated into English by Paul Aliferis, J.D.
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prevail, which would necessarily also have to be recognized

by the rulers.

Ae formulated by Hebbes and Lamka, pnhlia apinion first
became a factor in constitutional life in Englang, in that it
was taken into consideration by Parliament and the govern=
ment. In France public opinion gained influence on politics
in the second half of the 18th century -- due largely to the
teachings of Rousseau -- and was exploited, for example, by
Minister of Finance Necker. At the close of the 18th century
in Germany, demands were raised, with particular outspoken-
ness by Kant, for the public discussion of all political
affairs. In North America and in France, public opinion
found itself in such contrast to existing conditions that it

played an indispensable role in the independence movement of

1776 and the Revolution of 1789.

Tn the 19th and 20th centuries, the significance of public
opinion for constitutional practice in all Western countries
continued to rise unabated. The step-by=-step democratization
of the legislative and executive branches increasingly forced
political representatives facling elections to make allowance
for public opinion. The extension of governmental tasks
expanded the interest in public affairs. The ability of the

public to articulate itself became enlarged by way of new
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fornms of mass communications in the press, radio and tele-
vision. New techniques for public-opinion polls made more

and more complete the documentation of many aspects of public

opinion.
2: € Signlfd
Constitutiongl States

Fublic opinion in Western constitutional states is today
characterized by a high degree of differentiation, in which
soclety’s plurality is reflected.? In continuation of the
18th-century tradition, there is a general public opinion in
which a wide audience participates. This expresses itself,
for example, in everyday conVQrsations, public-opinion polls,
large conferences, discussion in associations and political
parties, as well as in the various means of mass communica-
tions. Even when the press, radio and television aim at
entertainment, they contribute in part to the formation of
public opinion. 1In addition, public obinion is articulated

in many specialized affairs, for instance, professional

On the modern significance of public opinion: Walter
Lippmann, Public Opinion, New York 1922; Harwood L. Childs, An
Introduction to Public Opinion, fourth printing, New York/
London 1949; A. Sauvy. L‘Opinion publique, Paris 1956; O. Hood
Phillips/Paul Jackson, Constitutional and Administrative Law,
6th ed., London 1978, p. 58; Ernst Fraenkel, Deutschland und
die westlichen Demokratien, 7th ed., Stuttgart, etc. 1979, pp.
152-96; [Georges Burdeau, Traité de Science Politique, tome
I11, vol, I, Paris 1982, pp. 99-126:; Qualter, gupra note 1l;
Michael Kloepfer, Offentliche Meinung, Massenmedien, in:

Josef Isensee/Paul Kirchhof (eds.), Handbuch des Staatsrechts
der Bundesrepublik Deutschland, vol. II, Heidelberg 1987, pp.

171-205.

Maeceis \7¢uouf'/§//0ml M M rd /"‘9/, /Q(AA;- /Z'/oné,/,x
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conversations, conferences and journals. The claim is also

raised here that influence is exercised on certain sectors of

politics,

Public opinion is only in rare cases uniform. In general,
various views are taken on a given problem. In the course of
public discussion, the significance of individual positions
can change. The more a commonly recognized public opinion

crystallizes, the greater its chance of becoming politically

effectiva.

The actual influence exercised by public opinlon on politics
varies according to the country, the time and the political
constellation. The mass~communications media are simply
unable to treat all problems with the same intensity. They
often emphasize those topics that possess a high entertain-
ment value. since this increases Raler. Only faw media
undertakings are in an economic position to conduct their
own, costly research. The extent to which a problem becomes
a factor in the formation of public opinion frequently turns

on mere coincidence or on the commitment of individual

journalists.
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By way of extensive public relations, governments are occa-
sionally able to exert influence on public opinion. The
original approach -- public opinion influencing the govern-

ment ~= has thus been turned around.

Despite these qualifications, public opinion in all Western
constitutional states today plays an often decisive role in

all sactors of politics. This is to be explained for two

reasons:

First, all governmental activity is dependent on the coop-
eration and participation of those affected. The government

can only operate efflclently when it receives support from

the relevant corners of public oginion.

Second, the == in many cases =- decisive significance of
public opinion is based on the wide-ranging recognition of
the principle of democracy. Both the legislative and the
executive branches are regularly required to justify them-
selves before voters for the entire spectrum of governmental
activity. 1Insofar as expressions of public opinion might be
relevant for the next elections, politicians react to it very

sensitively. The dependence of politics on public opinion
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has particularly increased due to the refined methods of

opinion pollings.

In practice, public opinion often exercises the role of arbi-
trator between the competing interests that are pursued in a
pluralistic democracy. Attempts -- in and of themselves
legitimate -- to implement particular interests must never-
theless demonstrate that they are legitimate in the eyes of
the public. If they fail to show that they are justiflied,
they often == but not always -~ are frustrated by the opposi-

tion of public opinion, which the government and majority

groups in Parliament must take into conslderation.

Formulated from the standpoint of constitutional theory,
public opinion today gives rise to a plebiscitary qualifi-
cation on the principle of democratic represantation. Only a
scant number of fundamental decisions are made in the rela-
tively seldom elections. Between elections, public opinion
continuously influences legislation and administrative acti-
vity in its very details. Independent of the last elections
put with regard to the coming elections, public opinion today

provides politics with additional democratic legitimation.
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Although the EC has common institutions as well as common
policies, legislation, administration and case law, there is
lacking an adequate common public opinion on the EC.3 There

are instead many, differing national public opinions on the

EC.

In the mass media, EC problems are predominantly treated from
the respective national perspectives. In essence the issue
is the extent to which EC policies are peneficial or detri-
mental to a given country. Other countries’ EC problems are
malnly recoynlzed lnsofar as they endanger the chanmpioning of

a country’s own interests in EC negotiations.

The mass media discuss the politics of the EC on a trans-
national basis relatively seldonmly, e.g., with regard to its
significance for the ecitizens of other member states or for
the EC as a whole. The readiness of the public in a given

country to adopt a community-orientad outlook is inversely

proportional to its size.

Public opinion on the EC has thus far not been treated system=-
atically in the literature. The following observations are
pased on selected readings of European newspapers and maga-
2ines and on conversations with European colleagues.
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A decisive reason for the national fixation of public opinion
on the EC lies in the fact that the mass media are produced
only for individual countries. The newspapers and magazines
directed at the general public have only a small circulation
in neighboring countries, where they -- with few exceptions
-= do not have any effect on the formation of public opinion.
Although television to a larger extent crosses borders, it is
insofar only perceived as entertainment. The formation of
common European public opinion would be enhanced if the
projected European daily newspaper The European, proposed by

the English publisher Mr. Maxwell, were to be realized.4

All relevant issues of the EC are being intensively discussed
in specialized fashion, in particular, in professional jour-
nals and conferences. But here as well, the perspectives of
a country’s own national interssts predominate. The problems
in other countries are treated more from the standpoint of
competition than from the point of view of possible common
interests. Professional communications are still organized
in national settings; even the disciplines of comparative law
and European law principally discourse in their own national
rameworks. Under these circumstances, the formation of
common EC public cpinion is also only in its beginnings in

professional publications.

See Rudelf Walter Leonhardt, Maxwell Maxismus, Die Zeit, Mar.
17, 1989, p. 96.
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4. i v DAl

The impressions of the population on many problems in the EC
are reqularly ascertained under uniform criteria by opinion
polls.® The EC Commission routinely orders such polls, pub-
lishing the results of these in its serles Euro-Barometer.®
Institutes for opinion research constantly conduct additional

polls on EC problems for other clients.’

Using the example of the poll contained in the following

table, the impressions on Europe will be analyzed:

Survey of opinion polls can be found, e.g., in T. Herz, Europa
in der &ffentlichen Meinung, Bonn 1978; D.H. Handley, Public
Opinion and European Integration: The Crisis of the Seven-
ties, European Journal of Political Research 1981, pp. 335-
364; Roland Sturm, Europa und 8ffentliche Meinung, in: Dieter
Nohlen (ed.), Pipers W&rterbuch zur Politik, vel. 3, Munich/
Zurich 1984, pp. 87-92: Elisabeth Noelle=-Neumann/Gerhard
Herdegen, Die &ffentliche Meinung, in: Jahrbuch der Euro-
péischen Integration 1987/88 (ed. by Werner Weidenfeld and
Wolfgang Wessels), Bonn 1988, pp. 316=29 (corresponding
reports in the yearbooks 1980-~-1986/87).

The series Euro=Barqpeter has since 1973 appeared biannually
in several European languages in Brussels at the EC Conmmig~
sion.

For example, by the European polling institutes united under
the rubric IRIS (International Research Institutes) or by the
"Zentrum fir Europédische Umfrageanalysen und Studien” (ZEUS)
at the University of Mannheim.
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This poll has as its topic the most important problem facing
future constitutional development in Europe -~ the establish-
ment of a government responsible to Parliament. The approval
of this project displays great differences in the twelve
member states; for instance, the endorsement of a European
government is roughly five times greater in Italy than in

Denmark.

In the dimensions of the approval of a European government,
prevailing moods in the populace are expressed that are
typical for the results of many polls on EC problems. Sever-
al hypotheses will be developed in the following by attempt-
ing to explain the divergent approval of a European govern-
ment with referencs to the national characteristics of public
opinion in the individual countries. All percent figures

indicated relate to the share of supporters of the issue in

the fall of 1983.

The extracrdinarily strong affirmation of a European govern-
ment in Ttaly (74%) results from the fact that the EC is
viewed there as an instrument for resolving pressing problems
that appear irresolvable at the national level. The second-
highest level of affirmation, registered in Beigium (65%), is
attributable to advantages accompanying the location in

Belgium of the most inportant EC institutions.
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Average to slightly below-average approval ratings are
exhibited by the four poorest EC countries, namely, Portugal
(59%), Ireland (55%), Spain (53%) and Greece (51%). These
countries expect considerable advantages for their develop-
ment from EC membership, although they occasionally have
reservations with regard to the necessary adaptation

processes.

A European government met with average approval ratings in
four, wealthy core countries of the EC ==~ France (58%), the
Netherlands (53%), West Germany (49%) and Luxembourqg (48%).
The high approval rating in France can be explained by the
fact that EC 1s considered there to be a means for modern-
izing the economic and social structure. In the Netherlands,
West Gearmany and Luxembourg, approval was lower due to the

fear of impairment of social achievements.

Notably low was the support for a European government in
Great Britain (32%) and Denmark (15%). This can be traced
back in Great Britain to the reservations with regard to
state interventionism by the EC Commission and to political
and economic orientation toward areas external to Europe. 1In

Denmark the extremely low approval is based on the fear of

12
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the dismantling of welfare mechanisms, which are highly

advanced there.

Most polls on the individual problems of the EC display a
similar distribution of approval of EC politics. The sig-
nificant discrepancies can be explained by the fact that in
the dally consciousness of the populacs, the EC is widely
geen from the aspect of its use for one’s own country. The
gtudy of opinion polls exhibits the same fragmentation of
public opinion on the EC as is characteristic for the mass-

communications media and professional publications.

5. ] iv eatures of b 0 o

Analysis of mass-communications media and opinion polls shows
that the public is not as well informed on EC problems as it

is on national problems.8 Many EC problems completely escape
the notice of the public in the individual countries. Inso-

far as they ara perceived, their complexity is not registered
to the same degree as in EC institutions. These problems are
instead discussed from the simplified point of view of the

advantages and disadvantages for one’‘s own country.

For the corresponding polling results: Elisabeth Noelle-
Neumann, Europa -~ das unbexannte, ungeliebte Wesen? In der
#ffentlichen Meinung ist die Unterstdtzung lau, Frankfurter

Allgemeine Zeitung, Dec. 13, 1988, p. 10.

13
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Since the public is not as well informed with regard to the
EC as would be indicated by the scope of the problems, it is
axtensively unable to develop any qualified criticism. Pub-
lic opinion with respect to the EC is only critical when the

protection of national interests 1s at issue.

Individual aspects of EC politics are approved to differing’
degrees by the public of all member states. These differ-
ences vary greatly with the country, the time and the politi-
cal ccnstellation. The public in some countries disapproves
of certain EC projects. For example, the EC agricultural
policy has more opponents than supporters in most EC coun-
tries.? 1In contrast, the Single Common Market, to be estab-
lished by 1992, is supported by a maj§rity in most member

states.l0 Due to current developments, the stance on EC

policies can change rapldly.

Despite these differences in details, public opinion on the
EC displays one remarkable similarity in all member states:
a diffuse, but nevertheless deeply embedded consent for EC
principles predominates everywhere. The fundamental approval

of the EC is reflected in the following polling results:

J See Table A 14 in: Euro-Barometer, Nr. 30/1588.
10 sge Table A 10 in: Eurc-Barometer, Nr. 30/1988.
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Table/Tablesu A8 :

CHANGE YN PUGLIT SUPPORT FOR EUROPEAN LIKIFICATION AMD FOR THE EC,
L

SPRING (S) 1988 AND AUTUMN (A) 1988 (X,

fintégration européenne et le Coomunauté, printempe (S3 1968 et autocane (A) 1988 {X, par pays)

by country) / Veriation de l'opinion concermant

[ ) BK D GR F IRL [ | L 8 1 4 (1§ EC 12
S A S AlS ALS A|lS AlS AL S ) S AlS ALlS Al S AlS AlS A
Aie you for or sgainst effxts being
oade 1o unify Western Eurooe/ Vis-a-vis
des efforts d'unlfication je ('Europe
occidentaie, vous étes dams l'enseable:
- for very mxh/trés pour 25 5 O W 127 27 |32 44 |38 38129 34|22 24 |3 37| m 32|28 27|35 L2120 1|28 W
- for 1o nome extent/plutdt pour 48 58 | 34 38 | 43 51| 32 3 |36 431355 s2 )42 59 )5% s34z k& 50 56 | X3 30 | L0 45 | 45 49
- 8Quinst o some extent/pluidt contre 6 B2 20| % N 9 6 5 4 6 &3t 7 7 3110 wWlw 8 5 2|1 5|10 »
- aganst very muchftrés omire 1 2l 24 23 [ 3 5 2 3 2 1 2 L 1 E S | }y 2 4 & 3 2 T 1 4 £z
L-‘r» reply/sans réporae 0 7 9 5113 8|27 w18 $ 712 W[W |11 9|10 8|2 26|15 12 3 10
Your country*s mesbership >f the EC §s:/
L'sppartenance de votre pays & ia O ent:
= a8 good thing/une bonne chose 64 7O | 37 47 (49 59 {51 &6 |63 9 | &7 | a3 2| 7% 3| w0 T ™ |53 |37 48|58 &
- neither good nor bad/ine 22 23 1 28 26|33 26 {24 W8 w23 20120 7|22 12|10 Blw 12126 % |20 2712 2%
chose nl bone ni mauvaise
- & bad thing/une mauvaise chose 5 412 2|1 9o|ln 87 [3 7 6| n1 & L 2 7 3 4 3 4 21290 21§41 8
- o reply/sins réponge M 3 6 4 7 61 9112 0 3 4 6 3 3 3 5 3 4L 6|17 5 4 4 6 5
On balance, hes your country benefited
or not 1roa being & menber of the ECY/
Dans |*ensemble, votre poys a-t-1)
bdéficié ou non de son
sppartenance & la (E7
- benefited/béndticlé S8 64 | S1 54 |53 55 |56 67|24 27|56 a % Wi 48 47 |63 68|58 69 | 39 &7 | 52 sa
- not benefited/pas bénéfic)é B w32 33131 28120 15|58 57|25 22|18 i|w 12|18 B 1w B|15 9)4ar 0|30 28
- no reply/sans réponse 20 WV W7 w25 w7l |2 17w 7| 1397 72y w27 29 1% 1318 %
if you were 10 be totd tomrrow that the
EC had been scrapped, would you be:7 Si
l'on amnongelt demain | 2altandon de la CE,
éprouveriez-vous:
- wery eorry/grands regrets 40 43 ¢ 27 35 | 45 43|33 41 |39 43|51 53|48 51| so S2 157 55|53 47|31 3|2 27| <2 @&
= indifferent/indifference 40 47 125 23| X3 32135 35 [ 37 41 {3 35|33 3|37 38 | 27 37|33 37|47 47| 45 <8 | 37 3a
- relieved/vif soutagement 2 3|3 27 8 a8 7 5 [ § 6 5 8 7 2 1 3 o 4 3 2 2125 20{10 »
- no reply/sens réponse 8 8117 15|11 8|25 20| 3|1 7 9 7)1 )13 8|10 1|20 15 5 5|12 n
A—

From: Furo-Barometer, Nr.30/1988
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The answers reveal that in most countries, more than three-
quarters of those polled are elther positive or indifferent
with regard to the EC (Questions 1, 2 and 4). In the fall of
1988, 56% of those polled saw benefits for their country in
EC membership, while 28%, i.e., half as many, found no bene-
fits in this (Question 3). At the same time, merely 8% con-

sidersd their country’s membership in the EC to be a bad

thing (Question 2).

In no EC ccuntry did a relevant portion of the public demand
withdrawal from or dissolution of the EC. Controversial is
not the principle but rather the scope and speed of European
integration. This general approval of the EC is based not
just on the careful balancing of national interests: its
decisive reason lies in the widespread conviction that in
view of the worldwide internatiocnalization of all areas of
life, there are no alternatives to European integration and
that in the long term more advantages than disadvantages are

to be expected from this for all involved.

6. o 0 -
Proceasses

Public opinion does not help to shape the EC in a manner that

would correepond to its member states’ constitutional prac-
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tice of over 200 years.ll Public opinion in the individual
member states primarily plays a role in the EC to the extent
that it influences the negotiating position of their govern-
ments. Lacking is, howaver, qualified pan-European public

opinion that would directly influence EC decision-making

processes.

The diffuse approval of the EC by public opinion in all
member states makes it possible for the institutions of the
EC tc make decisions of great relevance in the absence of
public discussion that would be customary in the member
states. Public opinion in the member states provides EC
institutions with a wide-ranging carte blanche, which they
are entitled to use -- within the scope of procedural guaran-
tees under the EC treaties -- at their own discretion. This
power l1s only substantively limited by the fact that national
interests must be balanced in a justifiable manner. If this
is guaranteed, then the public in the member states also

accepts partially adverse decisions for its own country.

Precisely because the public is poorly informed on the EC, it
balieves itself to be subservient to the Brussels bureaucracy

and the Council of Ministers. It is generally unable to

11

There have thus far been no systematic investigations on the
slgnificance of public apinien in the EC conducted from the
standpoint of constitutional law or political sclence. The
followling remarks are based on observations by the author.

17
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propose qualified alternatives to EC politics. Character-
istic for the passive stance of the public with regard to the
EC is that the initiatives on European integration never
originate from public opinion but rather from EC institu-

tions.

Public opinien in the member states predominantly accepts the
results of the decision-making processes in the EC as a fore-
gone conclusion. These results are deaf to all criticism
since they are the product of complex balancing processes
betwesn innumerable interests. Such decision-making pro-
cesses objectively seem to be unpredictable, not under-

standable for outsiders, and subsequently unrevisable.

With regard to the EC, the classical relationship between
public opinion and public power has been turned around in
part: EC instltutions do not fear public opinion nearly so
much as public opinion, the EC. The EC largely lacks the
adjustment mechanism of public opinion, indispensable in all
Western states, both for daily practice and for the long-term

decisicns of public institutions.

A counterweight in the form of influential public opinion

would especially be worthwhile in those areas of EC politics

18
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in which vested interests are pushed through to the detriment
of the public as a whole -- e.g., in agricultural policy:
although public opinion is predominantly critical of EC
agricultural policy,l2? its influence only suffices for selec=

tive corrections in this area.

Formulated from the standpoint of constitutional theory, the
absence of qualified public opinion enlarges the EC’s demo-
cratie deficit. Precisely because the Council of Ministers
and the Commissicn have only very indirect democratic legiti=-
mation, a corrective in the form of influential public
opinion appears quite necessary. Public opinion in the EC
has not yet developed to the extent that, under aspects of
democratic theory, would be called for in view of the

expansion of its institutions and competencas.

The reason for the inability of a satisfactory pan-European
public opinicn to develop initlally is to be found in the

constitutional conditions that have existed in the EC thus

far.

Sse Table » 14 in: Euro-Barometer, Nr. 30/1983.
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The processes for the formation of political decisions in the
EC -- as compared wilith those in the member states =-=- are
seemingly intransparent. For EC citizens and their medila,
the bureaucracy of the Commission is more impenetrable than
the national administrative set=ups. In particular, the
declsion-making processes of the Council of Ministers in {its
many manifestations are widely closed to outsiders. The
Councll does not meet publicly. 1Its work is controlled by
highly specialized professionals from the member states,
whose activity centers on the balancing of immeasurable
divergent national interests. The complexity of the compro-

mises necessary in the Council’s work is difficult to

comprehend.

Tn addition, the deficits in EC public opinion are based on
the fact that the responsibility for political decisions is
not borne by individual persons and institutions. In the
mass=comnunications media and other forms for expressing pub-
lic opinion, today’s political problems widely appear in a
personalized form, in which the political process is depicted
as the actions of individual persona. EC politics, on the
other hand, 1s developed in protracted negotiations between
Commission officials, national administrative authorities and
national government representatives. Some framework condi-
tions are established by the European Parliament. The result

appears as a compromise without alternatives, for which no

20
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one bears personal responsibility and for which, in particu-
lar, no one can be held responsible, Faced with a political
decislon-making process set up in such a way, the public must

undoubtedly consider itself impotent.

Finally, a pan-European public opinion has thus far been
unable to develop because of a lack of the crucial means of
ganctioning in the form of elections. In the constitutional
reality of the member states, public opinion is taken seri-
ously, since it is expected that this will have effects on
the futurs behavior of voters. The EC lacks a conmparable
lever on its institutions. The Furopean Parliament, which is
assembled by general elections, has only limited competences.
As is demonstrated by the election baftles for seats in the
Parliament, aspects of internal, rather than pan-Europsan,
politics are decisive for the elections to the Parliament.
The dominant figures in EC decision-making processes ==
officials in the member states and in the Commission == are
not subiect to any direct sanctions via election. The
definitively decisive body =- the Council of Ministers -- is
not in its entirety constituted or replaced by elections. As
long as the common politics of the EC are not defined or
sanctioned by common elactions, a common, European public

opinion will not be abls to be developed.

21
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8. 11h? 3 ~

The decisive reason for the deficits in EC public opinion
lies in the fact that a common, pan-European political

culture is only in its beginnings.l3

The political values, perspectives, forms of action and
institutions in EC countries are still predominantly oriented
toward the national framework. Private, professional and
political communication is == in contrast to, e.g., the
comparably large U.S. ~- usually limited to the state itself.
Mainly due to language barriers, only limited familiarity
with the social, economic and politicql problems of other
counétries ig present, Conflicts in other member states are

generally perceived as foreign and not as one’s own.

The EC member states’ political cultures, however, display
remarkable similarities. They become particularly evident

vis-a=-vis many other political cultures outside the EC. The

13

The nction of polltical culture has proved to be a fruitful
concept for international comparisons. See Gabriel A. Almond/
Sidney Varba, The Civic Culture -- Political Attitudes and
Democracy in Five Nations, Princeton, New Jersey 1963; D.
Kavanagh, Pclitical Culture, London 1972; Walter A. Rosenbaum,
Political Culture, London 1975; B. Badle, Culture et Poli-
tique, Paris 1983; Y. Schemeil, Les cultures politiques, in:
M. Grawitz/J. Leca (eds.), Traité de Science Politique, Paris
1985, pp. 237-307: Dirk Berg-Schlosser/Jacob Schissler (eds.),
Politische Kultur in Deutschland =-- Bilanz und Perspektiven
der Forschung, Politische Vierteljahresschrift, Sonderheft 18,

Opladen 1987.
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parallels in political cultures within the EC can be found in '
comparable political convictions and forms of organization,
as well as in their constitutional and administrative insti-

tutions.l4

Due to the relatively large homogeneity of national political
cultures in the EC, the prerequisites are present for the
development of a pan-European political culture.l5 Thus far,
however, this exists only in subareas. 1In essence, common
European political culture is still limited to the diffuse
approval of the EC and to the readiness to accept EC deci-
sions -- as long as the overall balance of advantages and

disadvantages swings in favor of one’s own country.

The practical significance of public opinion depends on many
factors of political culture. On account of its informal
character, the effectiveness of public opinion is restricted
to its own pclitical culture. Only when a common political
culture comes about in Europe will common public opinion gain

the significance in the EC that it has in the member states.

1a

15

Carl Otto Lenz, Gemelnsame Grundlagen und Grundwerte des
Rechts der Europ#ischen Gemelnschaften, Zeltschrift fir
Rachtspolitik 1988, pp. 449-453.

See Werner Maihofer, Culture pollitique et identité européenne,

in: Jd#rgen Schwarze/Henry G. Schremers (eds.), Structure and
Dluweusluis Ul cuUlopeEan COMMUNicTy rOLlCYy == STructure et aimern-

slons des politiques communautaires, Baden-Baden 1988, pp.
215-228.
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Summary: Parsp g:,,".-!-‘;qe_s ny- p”b‘ijn prnjgn jn the EC

w

In all member states, there exists public opinion on EC prob-
lems. The great majority of the publlc suppoerts the princi-
ples of Furopean integration. The public in the member
states is not as well informed on individual EC problems as
it is on national issues., It mainly views the EC from the
standpoint of whether EC membership ls advantageous or detri-
mental for its country. The effectiveness of public opinion

is restricted to the individual member state.

A pan-Eurcopean public opinion is only in ilts beginnings in
the EC. It has not vet developed to.a lsvel that would be
commensuraze with the great slgnificance of the EC for all
its citizens. Public opinion does not play the same role in
EC decision-making processes as it does in the member states.
Wwith the backing of a diffuse approval of the EC principles,
EC institutions are able to reach declsions without detailed
participation by the public. EC institutions, democratically
legitimated in only an indirect nmanner, are not controlled by
qualified public opinion. The lack of pan-Eurcpean public

opinicn serves to enlarge the democratic deficit in the EC.
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culture. The latter davelops hand in hand with the increase
in personal, cultural, economic and political comrnunication.
In this context, pan-European public opinion is able to

develop that is in a position to follow critically the

activities of the EC and thus to assist in actlively shaping

constituticnal tradition of mcre than 200 years.
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Table/Tablean A17 :
FOR OR ACAINST A EUROPEAN GOVERNEERT RESPONSIBLE T0O THE EUROPEAN PARLIANENT BY 1992 7 (X, by

country)/Pour ou contre un Gouvernesent Européen responsable devant le Parlesent Européen en

1992 ? (X, par pays)
(Autumn 1987,Spring 1988, Autumn 1988/automne 1987, printesps 1988, automne 1988)

QUESTION : Are you for or against the forsation by 1992 (*) of a European Covernsent responsi-
ble to the Europan Parliament ?/Etes-vous pour ou contre la formation, d'ici 1992 (*), d'une
union européenne avec un Gouvernesent Européen responsable devant le Parlesent Européen ?

B |0k (D |6R|E |[F JIRL (I |L [NL|P |UK [ECI2

Autusn 1987/autoane 1987

For/pour 55 | 13 [ 41 |39 | 49 | 60 |39 | 70 | 52 ) 45 | 42 [ 31 | 49
Against/contre 12 164 |28 (21 |10 ]19 )23 |11 |21 |25 |14 |45 |24
no reply/sans réponse 33 |23 |31 | 41 |40 |21 |38 |19 [ 28 |29 | 44 | 24 | 28

TOTAL 100 [100 [100 [101 | 99 [100 |100 [100 |101 | 99 |100 [100 |101

Spring 1988/printesps 1988

For/pour 56 | 11 | 43 | 42 | 52 | 62 | 44 | 68 | 46 | 45 | 42 | 3 49
Against/contre 25 | 67 (30 |18 |14 |16 |18 [ 10 |32 | 30 | -9 |44 | 24
no reply/sans réponse 19 12228 |39 |34 |22 |38 |22 22|25 |49 |26 |27

TOTAL ) 100 (100 101 |101 [100 {100 [100 [100 [100 {100 {100 [101 100

Autusn 1988/autoane 1988

For/pour 65 | 15 | 49 | 51 |53 |58 |55 |74 |48 |53 (59 32|53
Against/contre 12163 |24 1412|1616 7|28 )23 | 7|37]20
no reply/sans réponse 24 |23 |27 |35 |35 (26 |29 |18 |24 | 24 | 34 | 30 27

TOTAL 101 {101 [100 |100 {100 {100 [100 | 99 [100 {100 |100 | 99 |100

(*) The expression *by 1992" was only added in Autuan 1988/La précision "d'ici 1992" n'a été

apportée qu'en autoane 1988.

From: Euro-Barometer, Nr.30/1988
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CONSTITUTIONALISM AND SURVIVAL

INTRODUCTION

Constitutionalism, as a school of thought, does not play a central role in
modern peacs and conflict research, The term ‘constitutionalism’ per se cannot

be found in the World Encyclopaedia for Peace (1986), and in a very thorough

survey of peace research (Newcombe, 1984), only one of 71 pages addresses the
topic cof constitutionalism as a policy proposal. Peace and conflict researchers
with long memeries remcmber constitutionalism as a subject under discussion in

the 1960s; others relegate it to the middle and late nineteenth century.

However, if the term ‘constitutionalism’ is dropped in favour of ‘world
government *, “federalism” or even more broadly ‘international law®, it is clear
that constitutionalism in the sense that nations commit themselves to following
rules of behaviour agreed upon internationally lies at the heart of most policy
proposals emanating from peace movements and from peace and conflict research.
As examples of such proposals can be mentioned: multi-lateral disarmament;
international verification procedures;, mediation and arbitration;
confiderce-building measures; the deployment of international peace-keeping
forces; all of which require commitment to rules, treaties, conventions agreed
at an international level., Constitutionalism hes also a place in the the study
of such national issues as conscientious objection, the export of weapons and

the role of the military in society.

If constitutioralism is thought of as some-what old fashioned, “survival’
is & term which hes not yet been given a great deal of attention by European
peace and conflict researchers. Traditionally these researchers have their
academic backgrounds in political science, international relations and,
ocassionally, the natural sciences. They have concerned themselves primarily

with the problems of national security &s derived from armaments and military
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alliances., In propesing alternative forms of security they have therefore
concentrated on arms control and depolarisation, that is, the dilution of

alliances,

As the danger of war in Europe recedes, there is a growing awareness among
European and North American peace workers and researchers that security must be
defined in global rather than national or regional terms, that the goal of
security is not simply territoriel and political independence, but economic and
social freedom and dignity in a world free not only from military violence but
also from economic, social and environmental aggression. This enhanced view of

socurity is now frequently being referred to as survival,

There has long been an awareness of these non-military threats to security
in nhe Third World: the exploitation of natural resources, the inequitable
distribution of wealtli both domestically and internationally; human rights
abuses; colenialism: economic warfare; the dumping of hazardous waste; to give
but a few examples. In Europe, it seems many peace and conflict researchers
have been caught unawares; their research field ( and funds) are being taken

over by development economists and environmentalists.

This curious situation perhaps reflects the gulf which has arisen between
the pragmatism of the peace movements and the more abstract, and much younger,
field of peace and conflict research; between the cold war concerns of Europe
and North America with its threat of nuclear war, and the struggle for
independence, development and access to such basics as clean water and an
adequate diet amongst the countries of the Third World. Researchers have been
overly and at times exclusively concerned with the post-war division of Europe
and the balance of world power between the super-powers, with bi-lateral
agreements and pbwer-block politics, It is therefore well worthwhile to
recapitulate the much broader aspirations of the peace movement, where it will

be chown that for almost two centuries, survival has been the goal and
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constitutionalism a favourite method,

In the following paper, the subject of constitutionalism and survival will
be looked at from ‘hree perspectives: 1, national efforts to ensure
international survival, 2, interpational efforts to ensure international
survival; and, 2. national efforts to ensure national survival. In each
section, the three elements of survival - peace, economic and social justice
and environmental issues will be examined. Since these three topics can include
the whole cf the condition of mankind, only certain areas can be covered due to

the constraints of time, space and familiarity with the topics,

Constitutionalism At first sight, not all peace or survival movements fall
within the description ‘constitutionalist’, Indeed, constitutionalism and what
is often referred to as “Ghandianism” - civil disobedience - are sometimes seen
as separate and even antagonistic alternatives to military security.
Constitutionalism implies a willingness to abide by a set of agreed rules.
Changes in the rules are made in an agreed and predetermined fashion.
Constitutionalists normally place great emphasis on the rules themselves, as

manifested in constitutions, laws, treaties, agreements etc., on reaching these

agreements and on monitoring and enforcing compliance with them,

However, many people concerned with problems of survival are concerned
primarily with this ‘willingness to abide’. Rules alone are not sufficient;
they must be justifisble in terms of some religious, philosophic or political
ideclogy. A third group has taken a more extreme stance. They place little
faith in laws and treaties, in the wisdom and disinterested decisions of
statesmen, lawmakers and diplomats. They reserve for themselves the right to
struggle for survival by extra-constitutional means, if necessary. These
activists are an important advanced guard, often irritating, noisy,
undipiomatic, foolhardy, never satisfied. Before one cause has finally been won

at the diplomstic round-table, they are pricking our consciences with some new
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and unpopular issue. It should be noted, howaver, that what all these groups in
most cases are struggling for are changes in the constitutions governing

nationsl or international behaviour.

Military alliances Critics say the concept of global collective security
cannct maintain peace - it is impractical and idealist, Peace can only be
maintained by a balance of power built on military alliances and a high level of
military preparedness, This is very much a developed countries’ view of
‘peace’, which does not count the cost of maintaining a heavily-armed military
institutioni a cost which is so high that it has been found necessary to export
militarism in order to take advantage of economies of scale. Military alliance
as a guarantee for security is based on an outdated geopolitical view of the
world which ignores globsl economic and social ills and deteriorating
environmental conditions and their potential for causing friction between

countries which can lead to war.

2. NATIONAL EFFORTS TO FENSURE INTERNATIONAL SURVIVAL

(i) The peace movements

In the nineteenth century, European advocates of disarmament and peaceful and
friendly relstions between nations were often persons who had initially
committed themselves firmly to a religious or political ideology. People were
supporters of peaceful solutions to conflicts either because they believed in
the Christien teachings c¢f loving one’s neighbour, or because they held that
peace was a prerequisite for trade and the growth of wealth (and, conversely,
that free international trade would promote peace), or because their socialist

principles had taught them of the international brotherhood of man,
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Priends The first peace societies of the modern era in Eurcpe and North America
were probably those founded by members of the Society of Friends, or Quakers as
they were knowri. Though not alone in their pacifist stance, Quakers are perhaps
the best known of the religious groups in Europe and North America who hold that
war is incompatible with the spirit and teaching of Christ and contrary to the
will of God. Great emphasis has always been placed by Quakers on the importance
of the experience of the divine presence and therefore on the individual,
regardless of race, class, rank, wealth or sex. Quakers combined their
fundamental pacifist stance with work for human rights and social reform - the
abolition of the slave trade, prison reform, and for their ‘benevolent
capitalism’ as expressed in schemes to improve the quality of life for workers
in factories owned by Friends. In modern times, they are associated with many

reforms, including the rights of conscientious objectors.

One of the first recorded meetings of a ‘peace socjety’” was held in New
York in 121% and organised by Friends. Another group met the following year in
London. The idez of organised peace movements spread rather slowly - another
was founded in Geneva in 1830 - but in the 1840s, there was a growth in popular
support for the peaceful solution of international problems, Groups working
for peace were founded in many countries and a number of international
conferences took place., The fundemental principle uniting these groups was the
belief that disputes between nations should could and be sclved by some sort of
international arkitratien. Selving disputes by military means was rejected as
a costly investment in men and machines in preparstion for an aggressive war,
This new-found interest in non-military solutions to international conflicts
owed a great deal to Jeremy Bentham and the philosophic radicals and the

economic writings of Adam Smith,

Jeremy Rentham Bentham attacked conventional opinions on law, morals, social
and ecoriomic values and i{nstitutions, religion and politics, finding them to be

built on tradition and the preservation of privilege rather than reason and the
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favourable halance cf pleasure over pain, PBentham regarded war as intensely
irrational behaviour in which a few benefited at the cost of enormous pain and
suffering for othere, Coining the word “international ', he believed that
nations acting raticnally would see the advantage éf aéoptiné rational
international laws and of creating international institutions. In particular, he
recommended an international court to arbitrate peacefully on disputes between
countries. He also hoped an international legisliative body could be formed
whose tasks would involve the securing of disarmament and the emancipation of

the colenies, since colonial rivalry was a cause of war.

Free Traders The influential English movement was dominated by such ‘Manchester
Liberals’ as Richard Cobden and John Bright. They saw peace between nations
resulting from the elimination of the final remnants of mercantilist thought
from economic policy. Disarmament and a permanent peace was to be brought about
by free trade between netions. They preached the right for all people to lead
their lives in freedom, with dignity and responsibility within a system of
benevolent capltalism, fres trade, democracy and religious freedom. Free trade
would not only enlsrge the total volume of trade but would also unify trading
nations and prevent war. As & member of Parliament, Cobden also spoke against
the economi¢ burdens of war and preparation for war, in particular the colonial

wars by which Britain sought to expand her empire.

Socialists The third main group which in the last century contributed to the
development of the international peace movement were the socialists, socialists
of the utopian, idealistic and scientific persuasions, International peace was
here connected with justice and human rights, with free peoples democratically
governed and not subject to foreign domination, and with class equality and the
end of private property. The Socialist International, for example, gave its
suppor®. to international solidarity, exposing wars as the work of capitalist
expleoitation and colonialism, Socialist groups were particularly strong on the

continent.
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Tensions in the peace movement Inevitably, these different backgrounds could
lead to considerable tencions within the national movements and the umbrella
international movement.z to which they were affiliated. ‘Religious’ peace
activists were often indignant over the religious and sexual freedoms favoured
by the free-trade liberals. Both groups, in their turn, were dismayed by the
anti-clerical, anti-monarchist, anti-capitalist sentiments of the socialists.
They were alsc divided on the need to criticise or condemn the systems of

government fcund in other countries.

Whilst the issue of religion is of considerably less importance today, the
other two conflicting views of the nature of internationalism have remained
strong: how far should we interfere in the economic and politicel affairs of
cther nations? Moral and ideological problems have led many people to favour
and adopt a strongly legalistic approach to the regulation of the behaviour of

states, not only towards each other, but also towards their own citizens.

The peace movement and constitutionalism European peace movements in the
latter half of the nineteenth century played an important part in raising
avareness of the alternatives to military confrontation as the solution of
international disputes, However, though peace and disarmament through
international agreements and supra-national laws were indeed the ultimate goal,
they were rather abstract and distant ones with which to inspire the movement’'s
grass roote supporters, It was easier to campaign together on local issues. At
the turn of the century, the Swedish Peace and Arbitration Society, for example,
was heavily invelved in resisting proposals for a major expansion of the Swedish
armed forces, pressing for the peaceful dissolution of the union with Norway and

for Swedish neutrality.

Peace movements at an international level presented a cacophony of voices
arguing over different aspects of peaceful coexistence! its philosophical

basis; its prerequisites; its political justification; its emotional appeal; the
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abelition of armies contra the need to repel an aggressor and defend national
independence. It is, however, possible to identify one unifying theme: the
importance of arbitration in the settlement of disputes. For reasons explained
in the next section, there had been a stéady increase during the century in the
number of arbitration clavses included in international agreements, If
governments could be persuaded to trust arbitration procedures even in critical
situation, a code of international law would gradually emerge and a unified
international legal system. Peace activists saw this happening as part of a
gradual, long-term process; in the meantime, it was understandable if nations
continued te enlarge their armies and weapon arsenals. Faith in this

evolutionary process was badly shaken by the outbreak of the first world war,

NonGChéless. the League of Nations, formed after the war, was based on the
same view; that is, that an international legal system could maintain peace. As
hopes for the League éollapsed in the rearmament of the 1930s, some groups
reached the conclusion Lhat no legal system could control a set of competitive

war machines,

These two serious misjudgements of the continuing attraction of the use of
large-scale, organised aggression as a legitimate means of conducting
international relations, led to a reversal of priorities, In the post-war era,
the easing of tensions through arms limitation has become our primary goal.
This process will be described in the section on the United Nations. However,
some groups have continued to plan for an effective supra-national, world
organisation which would eliminate armed conflicts principally through the rule

of international law. The most prominant of these are the federalists,
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World Federalists In many cases inspired by the American Constitution and
Hamilton‘s Federalist Fapers, federalist ideas had a small following during the
19th century, particularly in Anglo-Saxon circles., This was the age of
nationalism, with the founding of a number of new nation states in Europe;
federalism, as & theoretical alternative to nationalism, gained little popular

support.

Viewing the failure of the League of Nations and the mounting militarism of
the 1930s with considerable alarm, federalists developed more concrete political
programmes to meet the challenge of the times. In & seminal lecture in 1935,
federslist Lord Lothian (Philip Kerr) described a future in which justice rather
than force would he the arbiter between nations. Pacifism was not enough
‘becauze justice in the international sphere, as elsewhere, is futile without
force to back it’, Patriotism was not enough ‘because selfish force, force
except as the servant cf justice, is self-destructive in the international
sphere as elsewhere.’ Another work, Union Now by American, Clsrence Streit,
proposed a federal union of 15 democracies able to oppose continental
militarism, Cooperation between natjons was not enough; they needed some system
of organic union, pooling their sovereignty for some purposes without losing

national individuality.

Federalist hcpes and ideas remained alive throughout the war and gained
many new supporters in the following 25 years. They had little faith in the
moral conversion of the world - “the fabled dawn of morality and reason’.
Emphasis should instead be given to organising global institutions which could
make peace a reality. World government wculd be at the top of a pyramid
consisting of tiers of different forms of local and national government. It
would have a written constitution with separation of powers - legislative,
judicial and executive, Itz laws would apply to individuals and groups, as well

as nations.
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The United Nations, it was held, was 2 leaque of heavily armed sovereign
nations, depending on member nations to maintain peace by unanimity and military
cooperation, would faill to prevent war just as the League of Nations had failed.

o while supperting the UN, tﬁey'ﬁade'détailed proposals for revision of the UN

m

Charter.

In particular, they proposed reform of the voting system of the UN in ways
which would limit the veto powers of the big powers; a strong United Nations
peacekeeping reserve, ready to move into any trouble spot in the world; UN
regional mediation services of qualified experts to arbitrate in regional
disputes; acceptance by all nations of the compulsory jurisdiction of the World
Court on international disputes; & UN sponsored international boycott of
military supplies to both sides in regional conflicts. Other proposals include a
World Crinﬁnal Court for trying international crimes and a World Court of Human

Rights.

Their current programme places greater emphasis on the gradual evolution
of internstional law and institutions, beginning at regional level. Less
emphasis is place on the formal constitutional models; acceptance must first be
gained cn a broad front for the principles and premises of federalism. Global
survival issues are recognised, as are other modern problems of an international
character, such as terrorism and drug abuse but the thrust of federalist
thinking is still concerned with how tec guarantee international security through

just and enforceable world laws,

(ii) Economic and social survival

Attitudes towards economic and social survival among peace activists can be

examined by loocking at their changing attitudes towards colonialism.

Colonialism In the mercantalist era, colonies were considered a source of
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wealth yielding precicus metal and stones, luxury consumer goods and
agricultural raw materials, all produced by cheap or forced labour. According to
mercantilist ecenomic policy, colonial powers could maximise their wealth
through strict control of cutput in the colonised country, even to the extent of
enforcing mono-culture, so that the economy of the dependency was entirely
complementary to that of the <olonial power. Much of the colonial profit was
due to the commercial monopely enjoyed by the colonial power, whereby the
colonised cowntry was obliged to trade its agricultural goods cheaply and
exclusively in exchange for manufactured goods from the colonial power. All

foreign shipping was banned from the colonised country’s ports.

These mercantilist theories were discredited in the era of free trade, and
the race amongst the countries of Europe to colonise Africa and Asia was
replaced by competition to bring them the ‘benefits of trade’. The colonial
race was revived in the latter half of the century, as faith in the universal
benefits of free trade weakened. However, in the ideological mythology of the
time, Eurcpean colonisstion was no longer motivated by greed but, as expressed
in the Englich “White Man’'s Burden® or the French ‘mission civilisatrice’,
involved the extension of paternalistic guardianship over subject nations until

their achievement of ‘maturity’ in & distant future.
b4

Although criticism of colenialism was expressed in some quarters, the
activities of missionaries in bringing the Christian religion and, in many
cases, educaticon and medicine to disadvantaged people created much confusion in
the minds of many 19th century peace activists and a failure to see the economic
exploitation and violation of cultural integrity which accompanied many of these
charitable projects. Furthermore, some peace activists saw in the growth of
empires a meovement away from the divisiveness of national boundaries and towards
larger national units which would eventually result in one world federation of

nations at peace. For the less sanguine or naive, the scramble for colonies was

7

{dentified as & petential source of conflict amongst European nations and a
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sericus interference with the rights of peoples to self-determination.

Post.-war attitudes 1In the aftermath of the second world war, when it had become
quite clear that ccolonial power struggles did cause wars, when the Christian
churches and their miszicnaries had lost & Jot of their status and when, by
direct action and through work at the UN, colonised countries were able to make
it clear to the ordinary people of Europe that they preferred independence to
pseudo-federation with a “mother country’, peace movement opposition to

colonialism became unamiguous,

It has not, however, been easy to reach the same degree of unanimity on the
question of glchal economic justice, since political ideclogy has again dictated
very different epproaches to the issue. An additional problem has been that of
support to national liberation movements which engage in military activities,
'Individual groups have formulated programmes which clearly identify
neo-colonialism as a threat to global survival, Action, however, tends to be
country cr incident specific, with little evidence of mass international action

on commonly identified problems.
(1ii) The environment

Although there are certainly examples of early environmental concern, it is also
the case that for much of the 19th and 20th centuries, factory chimneys spewing
out evil-smelling black smoke have been regarded with some pride in Europe as
evidence of a nation’s wealth and industry, Concern and pressure for reform was
centred on the problemes of rapid urbanisation and industrial employment, after
centuries of rural life, For example, the installation of indoor running water
and a mains sewage system, or the organisation of garbage collection were huge
environmental achievements in the mid-19th century, irrespective of the problems
of waste water and refuse disposal they created. At a naticnal level, efforts

were concentrated on the social and working environment - slum housing; the
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adulteratien of food; dangerous jobs (for example, work in the mines or the

making of phosophoric matches;; public health; transport safety.

Post-war activities After the second world war, attention was focused primarily
on large, local, staticnary sources of pollution, ie industrial plants, power
stations and heating plants, and their emissions into the air and water. The
introduction of various technical measures yielded substantial effects for the
local environment. Scrubbing flue-gases and changing over to low-sulphur oil may
be cited as examples. "Clear-air Acts’ controlled pellution from domestic

heating systmes,

Cress-horder pollution At the same time as the effects concentrated on the
local environment were being reduced, it was observed that certain pellutants
were dispersed over large areas, These ‘cross-border pollutants’ pose a growing
preblem.  Their environmental effects are of a different character; concentrated
local effects have increasingly been replaced by diffuse regional and even
glebal envirommentsl effects. The extreme csses are those of emissions of free
carbon dioxides and freon gas which may have no local effects at all, but under

certain conditions heve & decisive impact on the earth’s climate,

Measures adopted in one country te limit environmentally dangerous
emissions may benefit other countries, at ths same time as emissions in another
cowmitry may neutralise the effects of environmental measures taken in the first
country, This is one motive for international co-ordination of environmental
policies. The second is the need te look for other solutions to environmental
prablems than those dictated by the currently accepted pollution norm, that of
the polluter being made to bear the cost of pollution. This tends to confuse
moral and economic principles. It may be more cost-effective for countries A,
B, and € to pay country D to stop the emission of a pollutant, than for each of
the countries individually to deal with their domestic problem. It may also be

morally appropriate fov countries A, B and C to aid country D in this fashion.
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Environmentalists Environmental lobbies have alsc formed political parties and
in some European countries have taken their places in the legislative
assemblies. Here they have had the indirect effect of making the established
parties adopt environmentalism into their programmes. In this way, & certain
amount of environmentally-favourable legislation has been passed.
Unfortunately, many ‘Green” parties have found it necessary to make political
decisions on jssues unconnected with environmental matters and have become
victims of the type of political strife which has weakened the voice of the
peace movement since the Jast century - the need to place themselves somewhere

en the red - blue, left - right political scale.

As in the peace movement, modern methods of communication currently permit
intense environmentalist activity at an international level. Cross-border
contact and coordinated acticn ie well developed between many national groups
and in internatlional organisations such as Greenpeace. In particular, the ready
and rapid exchange of scientific and technical information plays a central role
in uniting environmental pressure groups, especially on a regional basis. With
this combination of scientific research and grass root emotion, the
srerironmental movement had an impact which the peace movement has rarely
possessed. At a political level, however, regional or globel solidarity on
environmental matters is still weak, and little multi-lateral legislation has
bsen accepted. The machinery of international control is still deficient or
non-existent. Ioternational ‘environamental aid’ programmes are still in their

infancy.
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2. INTERNAT)ONAL EFFORTS TO ENSURE INTERNATIONAL SURVIVAL

While peace organisations may have been hindered by political differences and
Jack of resources from making a decisive impact on the course of international
~elatiens, countries were becoming familiar with the process of multilateral
negotiaticn, reaching solutions and abiding by these decisions through

transnaticnsl cooperation on technical matters.
(1) International institutions

19th century international cooperation The first examples in modern times of
international control organisations in Europe were the river commissions. The
Central Rhine Cormission 1804 regulated river traffic on the Rhine between
France and Germany, including the maintenance of navigational facilities and the
hearing and adjudication of complaints of alleged violations of the Commission’s
rules. The Danube Commiscinn af 1RRR flfilled cimilar fimatiane 2+ an
international level, the International Telegraph Union was founded in 1856 and

ancd International Postal Union in 1874, followed by many others in the fields of

consnel e, Lewlinvlugy , mediclig ang agriculture.

The common festure of these organisations was and still is some form of
policy-making and decision-taking body, a council with executive powers to
administer policy decisions, assisted by a secretariat, - the organisation’s
‘eivil servants’. Sometimes a judicial body exists to decide in contentious
administrative decisions. States agree to collaborate because it is essential
to the pursuit of business and commerce and useful in protecting the lives,

health and interests of their citizens.

The Hamqws conferencee A hy-product of theese nineteenth century cfforts of
co-operation in technical and commercial matters were attempts to deal with
preklems of war and peace. Beginning in 18€3, international conferences were

held in the Hague dealing with matters of private and public international law.
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Public international law was the subject of two peace conferences, 1899 and
1207, both called on the initiative of Czar Nicholas II. In a Peace Manifesto
issued in 1852, the czar directed attention to recurrent economic crises which
he believed were the result of money poured into military adventures, wars which
had hindered economic development without promoting security, He gave an early
description of what we now call the arms race, in which vaste sums of money were
béing used to refine weapons of destruction only to find them superseded by the

invention of something even more devastating,

The first conference was attended by only 26 nations, largely from Europe
but. in 1907, 46 naticne, including most of those in Latin America attended. No
disarmament agreement was reached at either of the two conferences; but a number
of interesting precedents were set, The principle of the sovereign equality of
states was accepted and in this way, some of the monopoly of the European ‘great
powers’ on matters of war and peace, as well as economic and colonial rivarly,
was broken. Although a number of resolutions were passed and declarations of
intent made, the solid results of the meetings were conventions on a number of
fssues relating to the ‘rules of war® (of which the prohibitions on the use of

‘dum-dum’ hullets and asphyxiating gases are perhaps the best Known.)

Arbitration A lasting result of the Hague meeting was the formation of an
Permanent Court of Arbitration (the Hague Tribunal) to which nations could bring
their disagreements for peaceful arbitration. A winner of the Nobel Peace
prize, Elihu Root, himself the driving force in over 40 arbjtration agreements
betwsen Europe, Latin America and Japan, felt that the 1899 Hague conference had
established arbitration as a system, a4 recognised and customary procedure for

settlin

W)

disputes, rather than an exceptional expedient as it had been in
earlier years. Parties to the Hague agreement were not, however, obliged to
solve their problems through arbitration. Indeed, the emphasis placed on the
rules of war may well have suggested that this was a legitimate way to solve

disputes.
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League of Natione The lessons of the 1914-18 war which involved most of Europe
and directly or indirectl]y much of the world, were largely ignored by the
European statesmen who met in Versailles to draw up the peace treaty. The USA
and in particular Presidenl Woodrow Wilson felt that having contributed so
cignificantly to the ending of the conflict, they had much to contribute to the
peace, In simple terms, Wilson felt that New World Europe (USA) had & mission
to save old Werld Europe from extinction. 1f Europeans can live in peace
together in the USA, it was reasoned, why cannot the same institutions -

federalism and democracy - create peace in Europe?

Wilson’s peace programme, submitted to Congress in January 1919, contained
14 points. No. 14 refers to the creation of an associstion of nations * for the
purpese of affording mutual guarantees of political independence and territorial
integrity to great and small powers alike’. Wilson’s determination and the
pressure of public opinion led to the creation of the League of Nations as an

integral part of the Versailles peace treaty.

The failure of the League to maintain peace has been attributed to a number
of factors. A fundamental criticism is that the League had no separate
existence apart from the will of its members and that this lack of will to
maintain peace amongst its members led to its failure. There were technical
reasons too: requirements of unanimity in both the Council and the Assembly; the
failure in the Covenant to rule out entirely the use of force by member states
against each other: the absence of effective arms control and limitation
measures; the weakness of the provisions concerning economic sanctions against
miscreant States. MNen-participation by the USA undermined he suthority of the
League as did its association with the disastrous Treaty of Versailles. As John
Maynard Keynes (191%) pointed out, by insisting that Germany be ‘made to pay for
the war’, the European Allies were inviting the collapse of the international
economic system (in the same way that governments and bankers are currently

doing when they insist on the repayment of Third World debt).
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The United Nations The horvors of the world war II, following so rapidly on
thoee of world war 1, created an international climate of opinion receptive to
the ideas of international cooperation. In particular, it was accepted in many
quarters that while fighting the war, it was crucially important to plan for
the peace. Forty-six nationz were represented at the United Nation's Conference
on Internaticnal Organisation held in San Francisco in April 1945 to draft and
discuss the censtitution - Charter - of the UN. Work proceeded very rapidly;
the Charter was signed in June of the same year and ratified by 51 original
signatories by the end of the year. The first General Assembly of the UN was

held in January 1946,

The United Nations - aims The most prominent global organisation for
the promotion of world-wide survival based on international peace and
justice is the UN, together with its related agencies. * The aims
0f the UN, as set forth in its Charter are:
to maintain international peace and security;
to develop friendly relations among nations;]
to cooperate internationally in solving international economic,
social, cultural and humanitarian problems and in promoting

respect. for human rights and fundamental freedoms;

to be a centre for harmonizing the actions of nations in
attaining these common ends.

Membership is open to all peace-loving nations which accept the
obligations of the Charter and, in the the judgement of the UN, are

able and willing to carry out these obligations.

" International Labour Organisation (ILO); Food and Agricultural
Organisation (FACQ): United Nations Fducational, Scientific and
Cultural Crganisation (UNESCO); World Health Organisation (WHO) ; World
Bank/International Bank for Reconstruction and Development (IBRD):
International Development Associstion (IDA); International Finance
Corporation (IFC); International Monetary Fund (IMF); International
Civil Aviation Organisation (ICAQ); Universal Postal Union (UPO):
International Telesommunications Union (ITU); World Meteorological
Organisation (WMO); International Maritime Organisation (IMO); World
intellectual Property Organisation (WIPQ); International Fund for
Agricultural Development (IFAD)! United Nations Industrial
Development Organisation (UNIDO). The International Atomic Energy
Agency (IAEA), established in 1957 ‘under the aegis of the UN’,
reperts annually to the General Assembly and, as appropriate, to the

scurity Council and the Ecoromic and Social Council. The General
Agreement on Tariffs and Trade (GATT), is a multilateral agreement
whizh lays down rules for international trade,
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Writing in 1987, the Secretary-General Javier Perez de Cuellar,
presented the following “solid list of UN accomplishments”:

Peace-keeping forses sent into the field have contained

hostilities, ecplea formerly under colonial rule have attained

independence and full sovereignty. Refugees have been provided

shelter and relief, More than 60 legal instruments have been

adopted to promote respect for human rights. International law

has been expanded and codified. Diseases have been wiped from

the face of the earth.
Membership of the UN has tripled since the original 50 - in large part due to

the process of decolonisation,

(ii) United Nations - Peace-keeping
The signstories of the UN Charter have solemnly declared their determination to
live together in peace and to use their strength collectively in the maintenance

of international peace and security.

The IAEA The UN has promoted specific measures in the pursuit of disarmament or
the more medest, though perhaps more realistic goal, of arms control. From the
outset, the existence of nuclear weapons made the search for a peaceful solution
to conflicts particularly urgent, The first step was an Assembly resolution
calling for the establishment of an UN Atomic Energy Commission which would
promote the peaceful use of nuclear power, preside over the elimination of
nuclear weapons and enfarce a system of regulation and inspection. The scheme
devised was such that following the abolition of nuclear weapons, an
International Atomic Development Agency would be exclusively responsible for all
atomic raw materials, atomic activities, R & D, and would license national
atomic research for peaceful purposes. With the USA at the time the only
country in possession of nuclear weapons, other competing world powers werée not
prepared to give up their dreams of nuclear power. The Internaticnal Atomic
Energy Agency (IAEA) was not established until 1957 and with & much reduced
mandate. Its role is mainly advisory in relation to the peaceful uses of
nuclear energy and it has & control function under the terms of the 1968
Non-Proliferation of Nuclear Weapons Treaty (NPT). Foliowing the Chernobyl

accident, -it is hoped that the IAEA will play & central role in the rapid
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technical information,

Arms control agreements Over the years a number of limited but important
agreements have been reached on international arms control under the segis of
the UN, These have largely been concerned with no-go areas for nuclear weapon -
nuclear weaporn-free zones, More or less successful agreements have been reached
on the prohibition of nuclear weapons in the Antarctic, Latin America, the
Pacific, the seabed and outerspace, while partial test-ban and non-proliferation
treaties have sought to limit the testing and acquisition of nuclear weapons.
Other treaties have been concerned with chemical and biological warfare and

envirormental {(climatic-change) weapons. (See list in Appendix 1.)

Bi-lateral and regional agreements While the UN clearly has a role to play in
promoting world wide, long-term constitutional solutions to the problems of
international aggression, it has accepted that more concrete results can
sometimes be achieved in smaller and more specialised forums, meeting to discuss
arms control issues between a limited number of countries whose security
concerns have world-wide impllications, or to discuss issues of regional concern.
Recently we have seen that important advances can be achieved in one-to-one
‘summit® meetings between the leaders of the most powerful military powers.
Examples of important bhi-latersl talks and agreements are the talks on strategic
arms limitatien and reduction, which led to agreements limiting anti-ballistic
missiles and intermediate-range nuclear forces. Regional conferences of
importance for Europe have dealt with European security and the mutual reduction

of forces and aramaments, (See list in Appendix 2.)

However, the !N as a3 truly world-wide representative body has an important
role to play in reminding the big actors of the effects which their policies

have, not simply on other big actors, but on the world as a whele.
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Peace-keeping operations The UN has played & more pragmatic role in
meating the preblems of on-going conflicts or situations likely to
escalate into war. Peace-leeping operations involve not only a UN
nen-fighting military presence but the UN also acts as a channel for
cemmunication and negotiation between warring parties. Another UN
task is that of neutral observers monitoring agreements reached

between warring parties,

International Court of Justice (ICJ) Article 1 of the UN Charter calls for the
adjustment or settlement of international disputes by peaceful means in
conformity with the principles of justice and international law. Among the
methods of peaceful settlement the Charter specifies arabitration and judicial
settlement and one of functions of the General Assembly is to encourage the
progressive development. of international law and its codification. The ICJ
which was founded ir 194§, though it has its roots in the Hague conventions, and
{e one of the six main hodies of the UN. Though its 15 members are selected by
the General Assembly and the Security Council, it acts independently and should
reach itse decisions on the basis of internstional law without reference to
international politics. 1Its decisions are binding only on the parties which
have referred their <ase to the court, but it i{s recognised that its opinions
are important statements on existing international law. It is not open to

petition from privats individuals,

The court has dealt with disappointingly few cases since its foundation -
by 1987 the figure was approximately SO plus cases and 18 advisory opinions -
and the majerity of these cases were submitted in the ealier years of the
court ‘s existence, Fewer than 50 per cent of contentious cases went to
judgement, Court rulings have concerned questions of territorial rights, the
law of the sea.in particular maritime boundaries and fishing rights, nuclear
teets in the atmosphere and the tsking ¢f hostages. A number of decisions have

concerned South Africa’:s pressnce in S W Africa (Mamibia). Several recent
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discussions have concerned viclations of Nicaraguan sovereignty.,

The work of the court has been criticised on a number of grounds. It is
slow, expensive and very public (and it is usually the case that at least one of
the parties would have preferred to settle a dispute by more discreet
negotiation,) Moresover, all parties in a dispute must consent to the court’s
jurisdiction, yet the court has no powers to compel a would-be defendent to
respond to & lawsuit filed by a plaintiff. International justice, unlike
naticnal justice, is optional. In some cases parties to an agreement or treaty
have agreed to accept the court’s jurisdiction before a dispute arises, but the
record is not impressive (hy 1985, about 160 bi- and tri-lateral treaties
invelving 63 states and 87 multilateral treaties include sn International Court

of Justice clause)

The Interrnational Law Commission established in 1947 undertakes studies to
prepare draft codes on topics of international law, for example, the status of
diplomats and the Law of Treaties. These are normally presented to an
international conference of member countries at which the terms of an
international convention are drawn up. Similarly, the UN Commission on
International Trade Law, founded in 1966, studies and prepares uniform rules on
such matters as international trade law, the promotion of wider participation in
existing international conventions and the preparation of new conventions and

other instruments relating to international trade law.

Attempts sre being made to harmonise international legal action against
terrorism and drugs in the interests of international peace and harmony - for
example, the International Convention against the Taking of Hostages adopted by
the General Assembly in 1979, Contracting States are obliged either to prosecute
or extradite any person committing an act of hostage-taking, and to take
measures to prevent hostage-taking. As yet there is no World Criminal Court or

World Court of Human Rights as proposed by the federalists,
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(iii) The United Nations and economic & social justice

0f a far less spectacular nature than the international agreements on arms
limitations and the like, are the efforts made to fulfil the terms of Article 55
of UN Charter which calls upon the UN to promote such world-wide economic and
social policies as wil) creste the “conditions of stability and well-being which
are necessary for peaceful and friendly relations among nations.’ Clearly the
U has interpretea 1ts Cole 1n respect 0@ LIS Artillie as Leliy & filglilly active
and pragmatic one, with the UN funding and supplying experts to carry out
programmes at & local level rather than the UN providing a forum in which
international issues can he discussed by national representatives, It is not
surpricing that, in termc of monoy and manpowsr, programmec aimod at achieving
€Conomic 4ng soclal progress 1n the developiuy couwnig les populatzd Ly twu Lhidcds
of the world’s population, take the biggest share of the UN budget. (See

Appendix 3.)

In many respects, it has proved far more difficult to persuade countries
to support proposals for a ‘New International Economic Order’ (adopted by the
General Assembly in 1974) or a Charter of Economic Rights and Duties {also 1974)
thiain it has heen to persuade them to accept some mecasurc of arms limitation,
That is, the constitutional approach to solving the prcblems of economic

ggression has been far less successful than the constitutional approach to

problems of military aggression.

The UN has tried, through a number of declarations, action programmes,
development decades and the like, to bring the attention of the world community
to the prohlems Af inderdevelapment and ta inatil)l in them a sense of common
responsibility. No one would deny that these campaigns have had a certain
svccess in raising the level of consciousness regarding the inequalities ot the
current world economic order, but few would claim that any significant progress

has been wade in changing behavicur. There has been a tendency for the more
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fortunate natione to take back with one hand the economic assistance which they

have just given with the other.

United Nations Conference on Trade and Development (UNCTAD) One of UNCTAD's
principal functions js rhe negotiation and adoption of multilateral legal
instruments in the field of international trade. Under its Intergrated
Programme for Commodities, UNCTAD negotiates fixed term agreements on specific
commodities, for example rubber, olive oil, cocoa and tin, to help developing
countries whose export earnings are heavily dependent on equitable and stable
prices for primary commodities. Other multilateral agreements concern shipping
and the contro! of restricted practices. Transnational companies are also the
subject of special attention; the UN assists governments in negotiating codes of

condust which define the rights and responsibilities of the parties involved.

However the work of the UN in the promotion of economic justice and
development is hampered by the activities of two of its specialised agencies,
the IME and more recently, sections of the World Bank, in which the values of
economic liberalism are invoked by the developed market economies to the
detriment of & new economic order, Unlike the General Assembly, where each
country has one vote, influence and voting power in the IMF is proportionate to
~ountries’ contributions to the Fund's financial resources. This in turn reflect

the relative size of an individual country’s economy in the world economy.

w

Yoting power is therefore dominated by the developed market economies who have
at times chesen to manipulate the Fund’s policies for their own political and

economic ends.

Human Rights Preamble and Article 1 of UN Charter declare that one of the
purposes of the UN is to promote and encourage respect for human rights and
fundamental freedoms for all without distinction as to race, sex, language or
reiigion, The Universal Declarstion of Human Rights adopted by the General

Assembly in 1948 is an impressive list of the civil and political rights to
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chich nll human boinge arsc ontitled. The lagal Smatrimenta which 3w aratan &

abide by the terme of the Desclaration are the International Covenant on Civil

ane Politizcal Rights and the Internstional Covenent on Cconomic, Jucial and
Cultural Rights. By June 1927, the former had been ratified or acceded to by 86

States and the latter by 90 States.

The Declaration of Human Rights does provide a valnahle indepandant

yardetick hy which the actions of governments and their nfficers ecan he
measured. Many national and international organjsations - of which Amnesty
Internaticnal is one of the best known outside the work of the UN itself - work
exclusively with human rights issues with respect to civil and political
freedems. The Economic, Social and Cultural Covenant is unfortunately much less
well known. The many existing international organisations which might be
sxpected to provide leadership iu monitoring economic, social and cultural
rights are so overwhelmed by the sheer size of the problem and the need to
previde immediate relief, that it is almost impossible to carry out a

much-needed watch-dog function,

De-colonisation The UN has played a central role in supporting the right of
self-determination, by strongly encouraging decolonisation and by setting goals
and standards for the attainment of independence. Since its foundation, more
than 80 rointries, formerly inder ralnonial rule have joined the IN ac
independsnt. Stales and in dolng so have contributed greatly to the pressure
within the General Assembly for tutal denuluui:aLiou.. The complicated story of

Namibian independence is a current example of UN work in this field.

Ot har nragrammaes The [IN riine a2 large numher af pragrammoc highlighting the
social plight of many disadvantaged groups: world food problems, population
assistance, assistance to children, refugees, women, disabled, youth, elderly,
homeless, as well as fighting drug abuse, crime, treatment of offenders, racial

discrimination, torture, and providing disaster relief.
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(iv) The United Nat.ions and the environment

Tire W Enviipwmental Prugramm:  UN Qjovolvieeul i enviooieental guestion was
formally initiated by a decision taken by the General Assembly in 1968 that
action was needed to limit the impairment of the human environment and to
protect and improve man’s natural surroundings. Following the first UN
Conference on the Human Environment, held in Stockholm in 1972, the General
Ascembly established the UN Environmental Programme on the basis of the many
recommendations adopted at the Stockholm conference. In 1985, an international
Convention for the Protection of the Ozone Layer was signed. UN achievements at
this level oi international agreement have so far been slight, though much has

been done te¢ encourage the exchange of technical information and expertise

Letwer) LUl les, Ie Dlivuld, lwwevel , e towcuiuol ed Lliale Ll Uit Liad wol hed
continuously since its foundation to avert the ultimate environmental

catastrophe, that of nuclear war.

Other international environmental agreements The first international agreement
on what we now would classify as environmental issues concerned the regulation
of whaling (1927 and 1946) These agreements were followed by a number of

conventions protecting cpecific animale, cuch ae Antarctic seals (1972), polar
pears (1673), or. more generally, the International Convention on International

Trade 1in Endangereq Specles o0f Wild Fowl and Faune (1973),

Initial concern with the situation of the world’s plants and animal
populations was followed by an international reaction to a number of serious oil
pollution incidente in which the transportation by sea of bulk oil and then hy
extension of many other goods potentially dangerous to man and his environment
were krought under international control. Morc rcecently, the problomec of air
peliution have received considerable attention, For example, a Protocol (1985)
to the 1979 Convznliovn on Lenyg-range Tiransboundary Aiv Follution seeks to reduce

sulphur emissions by 30 per cent. In the aftermath of the Chernobyl accident,
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two Conventions have been agreed upon concerning early notification and

cooperation in the event of & nuclear accident or radiclogical emergency.
4. Nationa)] efforts to ensure national survival

Vigilance Although the issue of survival is clearly an international one,
action and vigilance is still required on the home front to ensure that
governments follow the letter and spirit of national and international laws and
agreements and that government policy at the national and international level is
adapted to the needs of global survival. A number of these issues can be

mentioned briefly here,

Nuclear free ports A number of countries, including several in Europe, have
declared that they do not accept port calls from naval vessels carrying nuclear
weapons, Despite this, some of these governments, of which Sweden is an
example, do not ask for guarantees from the nuclear powers that visiting ships
are nuclear-weapon free. Central government overrides local authorities who try
to enforce the restriction lozally. Clearly governments must be held to their

conmitments,

The arms trade A similar, though mere widespread problem, is government

(o

attitudes to the export of arms. In many European countries, the export of arms
takes place under licence granted by a government body. Restrictions are often
placed on the types of weapen that may be exported or their number and on the
countries tc which they may be sold or on their further sale. Typically,
weapons may net, in many cases, be sold to countries involved in armed

conflicts, internally or externally, or where the arms may be used to suppress

human rights.

Not all European countries make public their arms export control

legislation. Others do not publish the political quidelines whic¢h are needed to
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allow for interpretation of the legislation; for example, lists of prohibited
weapons or countries may not be made available. Full details of individual

deals are seldom available.

These are serious obstacles for concerned citizens attempting to monitor
government. compliance with national legislation and international agreements,
including UN arms embargoes. It is extremely difficult if not impossible for a
private individual to penetrate the grey areas of the arms trade (that is, the
trade that goes on with tacit government approval as opposed to the illegal
black market trade). It is also important to gain insight into the financing of
arms deals; cheap, government-guaranteed credits and questionable barter and
countertrade deals can plaze a different light on the economic advantages of

many export orders,

Military expenditure Special difficulties are involved in'controlling the cost
of the armed forces, since the state normally is the sole purchaser of their
services, at the same time as the forces themselves supply much of the
information concerning military needs. An articulate and well-informed body of
activists is needed to examine critically military budgets and accounts and to
offer cost-effective alternatives which genuinely promote global survival. Such
a project presupposes public access to full and clear information on military
spending and the right to full public debate on issues of overall military

policy, both matters of civil rights determined in national constitutions.

Conscientious Objection The right to refuse military training and service is
still regarded as a crime in many European countries, and subject to a prison
sentence. In others where the possibility of weapon-free (unarmed) national
service is available, permission is only given on a very limited basis or
recruits are not informed that the alternative exists, or alternative service
seriously undermines their future job prospects, Attitudes need to be changed

and laws reformed so that no one in future is made to learn the ideology and
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techniques of aggression against their will, The rights of conscientious
objectors should be protected in the UN Declaration and the European Convention

on Human Rights.

Human rights Eurcpean Convention on Human Rights was drawn up by the Council of
Europe in 1950 in recognition of the Universal Declaration of Human Rights two
years previously, The European states declared their aim of achieving greater
unity and believed that maintaining and expanding human rights and fundamental
freedoms was one way of strengthing their common heritage of political
traditions, ideals, freedoms and the rule of law. The legality of government
decisions in the light of the Convention can be tested in the European Court of

Human Rights.

While all 23 member states have ratified the Convention and the additional
Protocols, not all of these ctates have recognised the right of individual

petition.

Tﬁe many applicants to the European Commission and the steady stream of
cases through the Court witness to the importance of this institution.
Concerned lawyers have a special responsibility to make the terms of the
Convention and ite Protocols and the working of the Commission known in their
own countries. All European governments must be encouraged to ratify the

Conventien and recognise the right of individual petition.

The enviromment Public swareness on environmental issues has been greatly
enhanced in recent years due tec the work of many environmental activists, The
movement has benefited greatly from interactlion between activists and natural
s¢ientists, especially chemiste and biclogists, and can now speak with an
authoritative veice on matters of environmental concern, The movement has an
important role to play; as an early warning system, identifying new areas of

environmental concern; pressing for relevant legislative reform; and, &s a
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monjtoring organ, if no other independent organisation exist, seeing that

existing national legislation and international agreements are followed.

In patClvular, e BotthimSvulls especls of pollution must by studied.
Clearly develeping countries must not be made the dumping grounds for our
hazardous industrial waste; by its very nature, hazardous waste cannot be dumped
anywhere before it is cleaned, The same applies to the export of cigarettes,

madicines and pesticides which are banned as unsafe in the developed countries.

A more complicated issue is that of exporting old, and cheap, technology to

legs-developed countries, It is not entirely clear what right we have (if any)
+o ?A(ved the Po(ulﬂ"‘“‘s "( ¢ SAy, ladia 9~ Chirg "C-Fra:r\ Gnn ‘sP;"."i‘ 2

me sipeat She pepulations o8, ocay, Ivdia or Thine 42 radvain 4vem sapirihg o
the ownership of a cheap motor car or refrigerator because of the danger te¢ the
world’s climate caused by burning fossil fuels and escaping frecon gas. It sceoms
1ikely that nAn the jcene of the g]nh:al- enviranment | even the poanrect Third UWarld
country will be in possession of some good bargaining chips. The task of
noegntiating glekhal Agreemente An thees matteora amang an many nlayere will
therefore demand unusually High levels of preparation, dedication, skill and

expertise,
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APPENDIX 1

Table 1. Status of the implementation of the major multilateral arms
control agreements, as of 1 January 1989

signed in force number of parties

1925 Geneva Protocol 1925 1928 115
Antarctic Treaty 1959 1961 38
Partial Test Ban Treaty 1963 1963 118
Cuter Space Treaty 1967 1967 91
Treaty of Tlatelolco 1967 1968 23

2dditional Protocol I 3

Additional Protocol 11 5
Nor-Proliferation Treaty 1968 1970 139

NPT safeguards agreements {(non-

nuclear weapon ctates) 80
Sea-Bed Treaty 1971 1971 g2
Biological and Texic Weapons

(BW) Convention 1872 1975 111
Environmental modification

(Enmod) Convention 1977 1978 55
“Inhumane Weapons’ Convention 1981 1983 30
Treaty of Rarotonga 1985 1986 9

Protocol 1 0

Protocol 2 2

Protocol 3 2

.................................................................

Prom Ragnhild Ferm, "Msjor multilateral arms control agreements’
in SITNI, CINRI Yearbook 1207: World Aumanents and Disarmament (QOUD:
Oxford, 1989), Annexe A, p. 478.




APPEIIDIX 2

Table 2 Bilateral and regional arms control talks and agreements

Bilateral

SALT Strategic Arms Limitation Talks (1969-79) between the Soviet
Union and the United States on the limitation of strategic
nuclear forces,

cTADT Crratoagia lrme Dodustion Tallca (1002) hatwaan +ha Dacciar hnian
aud Liw Unlled States. Suspenaed 1983, resumed as NST - Nuclear
and Space Talks (1985-)

ARM Anti-ballistic Missile Treaty (1972)

INF Intermediate-range Nuclear Forces Traaty (1987)

Regional

>SCE Conference on Security and Cooperation in Europe (Helsinki
1972-75) (Belgrade 1977-78); (Madrid 1980-83); (Vienna
1986-89), Farticipants were 33 European NATO, WIO and neutral
and non-aliagned states. nlus Canada & USA.

MBFR Mutual Balanced Force Reduction talks (Vienna 1973-1989).
Participants were NATO and WTO countries.

CDE-T1 & 1I Conferences on Confidence- and Security-Building Measures and
Disarmament in Europe (I Stockholm 1984-86); (Il Vienna 1989-).
Far L ul Lhe C3CE process.

CFE Conventional Forces in Europe (1989- ), on reductions of

cornventional forces in Europe. Participants are NATO and WTO
countries. Also referred to as the Conventional Stability Talks
(CST).
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BUDGET OF THE UNITED NATIONS

APPENDIX 3

Budget of the United Nations

The regular programme budgetof the Jnited Nations is approved
b the Gencral Assembly biennially The tudget is submitted initialty
br the Secretary-General and retiewed by a 16-member exper
committee—the Advisory Commitee on Adninistrative and Bud-
getary Questions. The programmaic aspects are reviewed by the 21
member Committee for Progranme and Cr-ordination.

For the 1986-1987 biennium, hie bucget ippropriations, as re-
vised in 1986, 1owalled $1.711,801,20), diviced iuo 1l main categories
of expenditures, as folicws (in Unted Sutes dollars):

1. Over-all policy-making, drectior and co-

ocdination ... 46,148,900
Il. Poliucal and Szcurity Cownci! afairs,

peace-keeping activitie: ................. 94,625,400
[Il.  Political affairs, trusiceshp and

(e o £ Y B 30,672,700
IV. Econcanic, social and hunanitarun

BCUVIUES  oooieen i 477,410,900
V. laternational justice and hw ... ....... ... 27,267,700
V1. Public information ...... ................... 76,182,700

VIl. Common support services (admuistraion
and management; confecence and Ibrary

g [ oL T e 649,546 .400
VI{. Unitec Nations bond issu: ... .. ..... ...... 16,758.600
(X Scaff assessment ......... ... 261,259,800

X. Capial expenditures (consructior, alcra-
ton, improvement and najor nain-
tenance Of Premises) ......o........ ... 30,823,100

XL Special granes (grant 1o UNITAR: ... . . .. 600,000

Revised income estimates or th: bienmum 1986-1987. other than
as:essments on Member States, toulied $304745,100:

I. Income from siaff assessnent ............. 265,126 7N
[, Oiher imcome {2eneral mncsme and
revenuc-prodicing  activties) ... 39,618,406

-

The mair source of iunds for the reguar budget are the contri-
butions of Member States, who are issessod or 2 scale specified by
the Assecmbly on -he recommendatian of the 1§-member Committee

14

o1 Contributions. The fundamental criterion on which the scale of
assessments 18 based is the real capacity (o pay of Member States.
The Assembly has fixed a maximum of 25 per cent of the budget
fcr any one contributor and a minimum of Q.01 per cent. (for scale
oy assessmen’s of Member States, see Appendices. )

The reguar programume budget o which these assessmeats apply
covers expenses relating 1o substantive programmes, programme sup-
port and administrative activities of the Organization both it Head-
quariers and around the globe. Outside the regular budget, Member
Sates are als) assessed, in accordance with a modified version of
the basic scalz, {or the costs of the United Nations Interim ~orce in
Lebanon and the United Nations Disengagement Observer orce in
the Middle East.

Many otber United Nations activities are financed mainly by
vduntary contributions outside the regular budget. These programmes
ard funds inc ude the United Nations Development Programme, the
World Food Programme, the Office of the United Nations High Com-
mssioner for Refugees, the United Nations Children’s Fund. the
United Nations Reliel and Works Agency for Palestine Refagees in
the Near Last. and the United Nations Fund for Population Activities.
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IMPROVING ENVIRONMEMT-RELATED DECISICNE
THROUGH MODELS OF THE INTERACTIONS BETWEEN SCIEMCES
i. Tha need for improving the relationships amcrng % betwsen tihs
natural sciences and the human & social scisncas

The environmental crisis is alsoc the offspring of a zognitive

crisis. Inadequates models of the world in the mind of sczial
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actors make for poar 2nvi
mi=ro— and macro-lsvel. Though almost all human decisions arg

ffacting the environment, we would rastrain here tha m=2aning of

s

environsent-related decisions to three major decisional fi=ilds:
(a} Decisions dealing with research linas or scisntific

projects which have aenvironmantal impact either dirsctly, or

through the technological systems thay m;ke possibla.
(b) Decisions by industrial firms +to design technological
systems, including means of production, as well as to gavelop and
commercialize products, that do have snvirornmental impact {(which

means almost all of them).

(e Decisions by public pelicy makers 2ither m=2ant tao
ragulats actions of (a) and €=3 types, or aiming to
straightforward intarvention upon znvironmental oroblems,  or

starting public works having environmental impact
Whereas the world is an evolving system of systams, human
actions in the fislds listed abave still take most oftan  as

reference points isolated space-time secticns of them; ignoring

whateaver consequences may follow in neighbouring sactions. Becauss
af their presuppositional orientantion, actors perceive objects
instead of processes, discrate componants instead of r=slations
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pattarns. Tearing cognitively apart the worla in this way results

- ] : 4 = I Y 3 -
in actions risking to tear really the world apart.

It has racantly b=coma custamary to Slame this
anistamological, presuppositizonal bias on the paradigm of medarn
sSCignce, with Lts strong manipulative and reductionistic
crientation {z2e for instance Milbrath, 1925)., This i3 =a
simplification that perhaps we cannot afford, even when 1t is
mitigated by speaking of a dowminant paradigm, not =2xcluding the
axistence cf othars. As a mattsr of fact som2 sectors of scisncs

are reductionistic, but somz2 ar2 systemic or holistic. Same= of
them do ignore evolution, but the very knowleadgs wa hava taoday of
evolution i3 a product of scisnc=. It can =van b2 saic  that
reductionism wmay be a a good approach in some linss of rassarch

and policy-making, though 1is has drzad+ul consequsnc=ss in others.
Contrarywise, though it is claos=r to the wisdom of tha

avoluticonary paradigm, holism may be sometime a poor 2pproach.

Lastly, =wv=n many ccépcnents of the New Environmental Parsdigm do
come out of contemporary sciance.

Wa camn say therefor=2 that tha cognitive crisiszs fastsring
mistaken environmant—-relatad decisicns is not guit=2 rogoted in an

absolute lack of adsgquate mode=ls of the world, charg=able to a
single scigntific paradigm. It is rath=sr to be ss2n in 8 lacking,
fragmentary, a2 misplacead applicatiaon of mocd=21i3 which are
somawhera2 available in the scisnces, and cof many paradigms bshind
them.

The rocots of the cognitive crisis go deep in  the natural
sciznce as w=ll as in human % social sci=2ncsEs. Both groups arse
internally fragmentad. Diff=rances ot world modals, of

prasuppositions,; of paradigms, of languages, of observer s models




make For difficult commu
Philosophars of scizsncsa
{Thompson! or the thres
is much larger befween the LwWO GQroups.
As far as envircnment-related decisions are concernad, a
wzll-known biologist has Fframed the problem gquita proparly.

Natural sciences ars half blind. They havae changasd tha w«worlg

carrying with them only ocne half understanding of ity and now ars

ma2t by increasing suspicion, or straightforward hostility, both
hecause theres is a mounting evidencez that they don’t +truly
understand the world, and bscauss  they thems2ives ars littlaz
unde2rstcod. On th2 octher hand, buman % social scizncss ar2 ~aldf
mute. They ars w2ll equipped to understand the discontant of a2
civilization propellad forward +oo fast by natural scisncas and

their tachnological applications. But they do not posssss sither

tha power, or =ven  the words, to stzer this procz2ss |

o

rom savaral poinits of | view, that

11

plit is a gcond:

Harmful to ths snvironment. Major problams in the planstary crisis

wa are facing are amenablsa not onily to distorted rslations and

material conflicts between over—-rich and over—-poor countries -
though nobody  should undervalus their w2ight - but also 3 a

way of thinking anchored in a much too narrow and rigid conczption
of both natural and artificial systems. Tcc ofta2n, by tooc many

peopla, life and politics, =2conomy and so

N
Jor

2ty ar=a shtill
conceived, and dealt with, as a random s=2t of small,; mechanical,
self—-enclosed =ntities.

To improve many kind :frenviranment—related decisions we

nead to grow a naw ganaration of sciantists, schpolars,




aoliticians, managars, and pPErnaps CoONSUMSrS, who Coms 2quigpped
from the very start of their carzers with a nersonal  and
collective mind crient=ad to think of almost averyihing in terms of
open, adapting, broad range,; 2volving complex systems. It doasn’t
natter if thay ars ‘“physical or "zocial", natural or artificial

systems. Such a kind of mind can cniy be bred by a betisrmen?
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i

g in is not

derstanding

+hat +he human % sccial sciencas preasently hava abogut tha stats ot
natural sciesnces, and viceversa. Rather,; what we would liks %3
know is whether something pointing toward a new cognitiva apprcoach

to environmental przblems has changed, or 1= likely to changs, in
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the methodology, the worldvi=w, tha re2ssarch tonls, the 1 angu:
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of o©ne group of scienc2s, &Lecause oOf sSome 2xposition to

corrasponding e2lements of the other group. To bring about thesa
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changes, communication is a necessar

A differsnt way of lock

s

ng at ths

sciences is interdisciplinary cocperation. We know, for instanca,
that to humanize the design of advanced tachnological systsas
praject groups  hava been 2stablished that are composed cof
scientists, engineers, sociologists, psychclogists. That is callad

the joint design of tschnology, organisation and human rasourcas.
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Joint design is a form of purposively snvironment-r




svstems, in comparisor to iths common

systems ar= designed without any saricus
human and social problams they re likely

scientists ars called on, after—the—fact,

consaguances of technology”

From the perspactive sketched i

concept of interdisciplinary cooperation

ROWEBvVar . I+ iz +rue that it includes

adjusting its own procs=dings to meet half-way tha

ather sciences involved 1in a common Dro

1

cocnsiderati
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include the id of a scisnce which 1s changs,
or exchange scme of its basic slements, cetween
them, bescaus=2 of ths reflaxive confrontation with ancther scisnca.

In the conce2pt of interdisciplinary

appears as a fixad entity, conversing with

any deep sffect on itself following from

The contrary is implied by ths concept

n which ways the natural sciences an

[

zsocial sciesnces on  the cother side, do

means asking in which ways they define

of +the other group of sciencas: wh:

aobservable, or inferrable, betwaen them;

for inner changes in one group whan tha
group follows some specific patterns.
interaction looks more promising than
interdisciplinary cocperation when

affectivaly about ways of ameliocrating

cooparaticn

one sidea,

interact

which are

+thosa of

whishes

n. Asking
and th2 human %

gach octhar,

communication or
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SC12NCES, the +irst
submittance to a moda

century or so, quite

thing +*o do 1is to avoid the unawars2
1 monopoly (Bratsn, 137833 . In tha last

a number of scholars have suggestad =2ither

axplicit or implicit modals, =sither empirical or normative onas of

the interactions b=t

dialogus with other m

davelop this dialogus,

wean the2 two groups of scisnces. Whols
rave submitted thams=slvas to thz Cominanca

o+ those models, forsclosing af
odels. If our geocal ig to ra-estaclish and

thae natural scisznces and the human % social sciznces; w2 must

of scisznces ars  sub
grounded batter deci
are snvironmentally r=l

Even a cursory 93
tha number of interact

vary large. This Jjust

meaningful models of intaracticn batween the

+he human % social scisnces which are to b

axtractad fram,

such a way that

scientific tools belonging to the fwo groups

stantially incrsased. 0On this shoguld bHe
sion-making processes in ssveral fi=lds that
svant.

verview of the matitsr is =2ncugh to show that
ion models between sciences is going to b=

means that we need a large gquantity of

conceptual ordering machines strong enough o introducs a fairly

acceptabla amount of

intelligibility in the space of the




ordering meta—-mach

action models.

The conceptual ma
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For developing this
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by

modules (Conkli

ical tool of artificial intsiiigzncs

nave2 takesn

as . spource models not

c davica to develcp an

action between scisncses.

will be possible

bat
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study, to

atural and human
frame system meant to gensrate intsraction
would work this way:

tain a gsneral model of

Ul

srteaxtual frame. This means
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mAain ot (empty? nodes  that may be gbserved 1n any SC1=2nCe;
+n wostablish structural links among tham; to daveios A

+5 +taka the writtzn matsrials, *the protocsls of a sciznca,
distributing them among thz nodes (or OpEnings: anc th2 links of
the hypertext (or frame’. ALl 1IN all, this part of the tem
would not properiy lock like as an hypariext, but; rathsr, as a
tool  for developing dissimilar ordsrs Cof Dypari=2xis. 2T US —ail
i+ a Sth order hypertext,; or a hypartaxt-cum—frame genarator. The
2mpty model of a science would then be a ist ordesr hypartexit, that
is, a frame system waiting with 1ts cpanings {such as facsts or

siots) for modulss of information o F1

{2} The above—-said tool to gensratz intaraction mcodels
tak=2 th=2 empty model of a scia2nce whose descripiicn 13
amittedl:s it would proceed to Ioad it twica=, that is, it would
nroduce two empirical  instances of the model, cne lzaded with tha
parameters of a natural science, itn2 cther loaded wiih
parameters of a human/social scisnce. Each of the izttear, lcadsd

as hyperiextual frames - and to analyze th2 =2xchang=23 Sztwssn the
differant components of each sciancs. Upon every applicaticn of
this 4rd order hypertext; the final result wowld ba a Ird ordear
hypertext, that is, a doubla/specular hypartexktua:l +rams= or

frame system, allowing usar to follow and control all thesa

axchanges. The lattsr would precisely be an intsraction model of
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goal to understand in an orgarly anc plausible way tha
relationships beatwesn a natural and a human or social scisncs,
he/she doas, willy-nilly, =everal things at onca. Ona a2xprassas a
value judgment about tha raspective degree of int2llactual

scisnces according toc seme implicit  ar axplicit criterion. On=

confers a degree of lagitimation to a given langusge and 3 givan
rachnique for producing acceptablsa text, +thus de-lsgitimating

i |

other language and technigues. One cpens on nahalf of himself o

food
]

harself, or of his/her kin, the way to scme stratsgy, wnil

closing down a few cthers. Alsc, cona suggests tha mears and valuas
by which the vyounger disciples af the two scisncsEs ar= T 02

judged by their majors. One increasss or decreasas his/har chancs

)
il

of getting public or private resources.

Most environment-related decisions; as derined at  ths

baginning, are quite sensitive +to variations of interactiozn
models underlying them. Take far instancs the decision o build,
or not, a powar plant, and, 2ventually, one of a kind in placs of

a differzant cne. Policy makers endorsing the mcdel based on ih

i

priority of physics (section &) will give litile weight =Io
consesrvationists arguments remembaring the danger of ra2asoning of
gco-systems as they ware collsctions of sparse rings, instead of
being fine—textured nets extending in all directions. Should thay
sndorse instead the rethorical model of sciences (neot discussad
her=a), the forcz of all the technical and aeconomic arguments would
fade away.

S. Diffeorznt functions of interaction modsis




Actually, all interaction modslis can al b=  knowingly
looked at from diffsrant angles; and, according to tha angles they
ar2 lgooked Jrom, ey fulfill different functions. Far an
observer of the intaractions between scisnzes, they ara2 genaral
ordering machin=s. Sometime the praticticner of any scianca will
choose one of them to describe what Rh=/she belizves ta b2 the
current status of his/her sciznc2 and its relations with Scthers.
In . both cases the modals work like descripticns. But in the
strategi=zs of the social actors interacting cn the scane o+ this
ar that scisnce theay can be used as prascrigtions of what &
scisnc2 must be, and how its ralatisnship with other sciances
should b2 conc=ivad and managad.

Thasa prascriptions can be vary strong when agplisc To the
fisld of a scisnce’s social reproduction, within tha2 acagemy 35S
well as in research instituticns. Thz same mod=2ls can D2 G4sS2C Lo
compe=te more successfully in the distributiaon of rescurces
allocate to scienc2 by public and private agesnci=2s. Historically,
a few interaction models have also besn used by authoritfarianc
states in crder tac fost2r the ideolaogy’'s conircl govar  thz
scientific community.

To the purpcses discussed here, interacticon models can be
used to improva the cognitive capabilities making up the
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snvirocnmental intsrest. Some interaction models could halp

develaop reaszarch  lines, scientific th2oriss and in

practices better fit to comprehend and raspact tha intrica

acosystems, with their biolaogical, gpsychceclogical, =oci

cultural componsnts. Othar models would contribute to incrzase

practical raticnality — as cpposed tg the instrumental — of




transform the pattern of higher gducation, up to now grounced on
the assumption that reality is truly organized as an invaniary of
university dapartments. Som2 of these possible uses of intzraction
models will be sketched in the last secticrns of this paper.

As +told above, the number of interaction models brought

about by the ordering m=2ta-machine I am offering tc discussicn is
toco large to be fully prasented within the space of this =2s3ay-
Therefore, only a resduced sat of them will be introduc=d in th=2
next sections.

4. The interac*‘cr model arcunded on the spists=moiogical smigrmiiy
of physical sci

Pl
V]
)
1l
m
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The oldest, full-fl=dgecd interacticn mcd=l betwesn natural
arnd human % social sciences is ths on2 which assum=2s as a matiar
of fact that the highest form of cognitiva ratiagnality is that
ambodied in the physical sciences. In compliance with this model,

+he human and soccial sciences should just &ry to adopt,; as far as

thay can, the world models, the instructions for producing
lzgitimate cbservations, as wall as the languagz and tha
interpratative methods, that have been daveloped by physicisis.
This model has Found a thorough and most influsntial codificatian

in the Systeam of Logic. by John Stuart Mill, mores than a century
ago: “"Tha backward stgte of +*h2 Moral Sciznces can anly be
remedied by applying tc them tha methods of Phvsical Sciances,
duly extended and gensralized”. (Stuart Mill, 1872, p. XVI. For a
full elaboraticon of this statement, se= the whol=2 of Book Wl POa
545 ff.).

A fundamental presupposition of this model is that the human

% spocial sciences lay backward. When comparsd Lo ohysical

sciences, their undsrdevalopmant is clearly imputable to &




nathocdological defiziit, et o a2 sSUpposad speciaity of naturs of
their sun ject-matter. The priority-of-physics mods has bean
revised and rafinad by ssveral differsnt

positivism in £h2 pericd runcing from tha

middle xtigs (Ay=ar, 135%9; E. Nag=1l, 17&13

human and social sciences it has besn, 10 th2 sam2 paEriag, Ons o
the dominant research approaches (Gallirg, 1788). Since  hen it
has been declarsed dsad guite a number of times, but a2 zlos2r look
at what happens today in several human and social scisnces would
bring to a very different conclusion.

Under the shadow of this interacticn moda2l; 1tTha bhuman
scisnces should first of all import, without any modif 1, ths
language and themes of the natural scisnces. Ta ths2 former as to
tha lattzr belongs a 1lexicon whose ke8y words Aara: variablss,
dependent_ and indepsndent; pattarns of sciantific axplanaticng
causal laws and universals; experiment and control  groupss
ahstracticns and genaralizations; statistical tests and dagr=s3s of
significance; corrslation cosfficients, anc s2 on. The f=chniguss
for producing plausible or acceptabla  Texts shauld Ffcliow alang

the same lin=as.
A few minor arrangaments hava been provided in ordar fo taks
into account some minor peculiarities of the human scisnces

ibi

,.4
’-‘

as the poss lity that what people think of thair situatians Zan
make a differsnce tao =xplain their beshavior. Yzars ago Hempeal want
so far as to modify his well-known 2xplanation scheme, formerly

rigidly deductive, so that it could accept esven statistical laws,

believed to be fitter For the i1

n

1d of sccial phencmena. But the

averall mcdel has not changed at all, up to the prassnt day.




He/she who thinks that this intsraction modsl is on tha way
sut, as we said, should chack hisshar beli=f against such facts
as:

- +he contesnts of methodology coursss in sociclagy in Italy,
in West Germany, in USA;

- +the 2xtremely powerful grip that psychometric-statistical
nsychology has won in the American academy, and iataly =2veEn 1in
Italv;

- the number of sociological g=neral works o currens uss
whosea first chapter, or First wvolume;, start wiith =2uxposing
"apistemological premises” of rather strict nec—-positivisiic orand
{Gissen and Schmid, 197&; Wallace, 1923).

= the dominant position of economatrics and othar
mathematical hranches of acocnomics,  whosa2 effort *to acdal

no pas=r among the social scisnces. In Italy, the dominancs
achiaved by mathematically criented econamics has recently
triggered a public pronouncament by leading economists. Hay issus
was: mathematical econcmics does not wunderstarnd the 2rcblam of
limits to growth, and its snvironmental and sglitical
implications, =sither.
7. Th= preograms for a unified scierncz and their impiicaticns for
thz interaction between sciznces
Notwithstanding a remarkable number cof forerunnars  and

descendants, the very idea of a unified scisnc2 appesars first and
foramost connacted with th2 philosophical chogol of leogical
empiricism or positivism, inclusive of its =2uropsan and amarican
branchings. In the thirties that idea has taken the shaps of a
"Movement for Unified Scienca" (MUS); whose essays have found

their way to the public through periodicals such as Erkenntisz
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structursily mirrored by the other. Only thes contents of
gchesrvations, or of basic and compound rodels; would  appEar
different: but theay would have basn ganerated by ths2 sams sets of
instructions. The highast lavel of interaction betwsen ths Twd

groups of sciences, bordering on nuclear fusion, would thus be
r=2achead.

On the side of the human % social scisnces, cne of Lhe most

influential supporters of the idea of a unified scisnce has b=2en
the sociologist Georgsa A. Lundberg. To him, "natural" ang
"oshysical” were merely words by which we describs a ralatively

gbjective, intersubjective, type of adjustment tc snvironmanial

phenomana. Vicaversa, "social, “cultural”, "mantal", and
"spiritual”" describes situations tg which we make at presant 2
ralative subjsctive and emctional type of adjustment; for

instancs, wars, revolutions, and crime. The2 troublas is that the
latter terms, "instead of being regarded as dascribing a... typa
of adiustment, are likewise attributed to data as Ianerert

characteristics. The result of this semantic confusion has b=2an a
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ields of knowledge intoc  ths
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<<natural>> and <<{physical*> on the on= hand as against ths

-~ -

t<{sncial *> and “oultural>»> (mental, nonmaterial, spiriteall) on
the other." (Lundberg, 1939, p. 10. Emphasis in thes taxt}.

Ideas‘ naver di=. Both the model of a unifi=sd sScisnca on
physicalistic ground, and the model of human % social scisnces
mimicring the knowledge structurs of physics,; arsz sti
on both sides of the two scientific cultures whose intsraciicon we
are trying to understand. Tharafore they still dessrve to be

careful lvy discussed in any examinaticn of the r=laticonships

hetwesan natural scisnce2s and human % social scisnces. Wiitness




+his passage from a most recent book on literary thsory: "What 1s
meant by ‘urification’, then, is tha nossibility that soms of the
most bhasic principles of natural scientific research, as well as
some o+ the physical and life scisnces’ specific findings, mMuUust

play a fundamental role in tha constitution of any genuin2 human
science." {(Livingston, 1988, p. 148).

8. Varieties of the transfsrability model

The two—ways transfer between natural and human % sccial
sciences of world models, basic and compound models, instructions
for doing as +For interprating gbservations, and languages, Has

a long Hhistory, with many fascinating chapters. 0One of the

richest, and =ven the l2ss understood by tha community of
contampaorary matural and human scientists, is the chaptar on

gvolutionism.

Evolutionism had its roots in the conceptians of @Ming,

reason  and moral behavior developed by the philosophy of naturs -

Ul
rr

a human science, if any - in the seventesnth century and the firs
half of the eighteenth. The darwinian theory of avolution By
natural selacticn would have been simply unthinkable without this
background. After Darwin, and wall through the XXth century, many
varieties of evolutionism bhave been applied to soccial Jroc=EssES,
both in anthropology (Darlington, 19493 Darcy Ribeiroc, 1948) and
socinlogy (Parsons, 1954, 1971). The criticism and defesnse of
XIXth century and =arly XXth century social svoluticnism are far
from settiing down {see Richards, 19877, hut we  are hers more
interested in what is happening today.

The present situation is fairly different. In the last coupl

Y

aof decades a sizabl= number of models or thaories have bDs=an

imported +rom the natural sciences to the human % social scisnces,
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much more than the other way around. Meost cof tha import has bzen

at a rather superficial lsvel of the language
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involved. Less soc as far as complete mod=2ls, and the technigues
$or producing th2m, are concernad. At any rates the diffusion of
such conceptual entities flowing from the so—-callad hard scizances
taward the so-called soft ones has been vary imprassive.

At the top of the list one can find catastrophe thecory; such
concepts as discontinuity and chactic transitions; the orcer—
emerging—from—disorder ideay the concept of autcpoiasisy the
theory of dissipative structures; the related concepts of s=2if-

organization of non-equilibrium systems; the biologizal basis of

social behavior, and sevaral cthers. This linguistic—-taxtusal
impart from the natural to the human sciences has alrezady
stimulated the production of many papers dealing with the

problems, the limitations and the adjustments impli=ad by the
transferability of scientific models to the analysis of sccial
processes (Mayntz, 19838).

However, the troubles with the contemporary patterns of
transferability are not minor ones. First of all the transfer
seems +to be Jjust one way, from the natural to +*he human and
social sciences. So far as I have been able to check, not a
single model of some relevanca in the human % soccial sciznces has,
sa far, found a place in the warks wherefrom the flow of imporis
mostly comes. What has happened is that in these works a chaptar
is frequently inserted somewhere tc show how that brand naw
natural science theory or model could be beautifully appli=d,
among other matters, =ven tao sccial or psychoclogical phancmana
(Laborit, 19803 Thom, 1980, chap. 13); pretty often vyizlding

results, I dare say, mildly disappointing for tha proposed theory.




fnothar trouble 13 that +he import 13 mostly of tha

linguistic wvariety. In the indexes of a number of caontsmporary

sociological bocks, words such as “autopoiesis® or “self-
arganization” ar2 by now mors frequent than, say, “social classes”
gr ‘“group dynamics", but the transfer stops thers. No additional

infarmation, nor a different pattern cf sxplanaticn,; or a @mors
asthetic text either is offerad by the imported modal. OCn2 can
find, for instanc=2, catastrophe theory applied to the collaps= of

social-econgmic formations with the purposa of impraving on the
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marxist theory of the same phencmenon, but the result has b

far a morz ohscurs and more2 akward version of the
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1977).

When ths import fraom the natural scisnces is made oF f=axts -
i. 2., arguments aiming to connsct in a nlausible way s=ts of
observations and/or models not originally connected — rathsr than
just linguistic forms, another difficulty shows up. Th2 importad
or transferred pi=ces of natural sciences models or texts look
quit2 patently as alien bodies in the texture of tha imporiing
taxt, a bit 1like pagss of complately differ=nt books mixed up and
bound together in a messy printing shop. Notwithstanding its
attractiveness as a strategic instrument apt toc carve up 08w
niches for new variants o+t concepitual entitiss, tha
transferability model surely 1is naot gutstanding because of tha
estethic properties of its products.

9. Varisties of the common ancestor model

The background idea of the common ancestor model can be
described as faollaws. Both in  the natural and in the human
sciences, thers are models and theoriss which can be intarprested

as being special instances, cor laocal applications; of much more




general models and theories. Should the latter be battsr known,
they would permit ¢o improve the guality of tha daccendants. In
mast Cases the ancestorship is chronclaogical, as rEal
ancestorships should ba.

In compariscn to the transferability model, the rslaticnships
- and the intaraction patterns which go with them - bestwaen

natural and human &% social sciencss looks herea very diffarent.

Thers ar= no conceptual migrations or Fflows of import-export
hetween them. The relationships would be ane of fairly clcse
homology, as it happens wiéh arganisms, or parts of tham,
belonging to different species that came down not too long age

it

from a cladistic split of a more ancient speciss. Thank tc
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common ancestorship the interaction beatwesn the two

% 2
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antitiss should be facilitated, being as natural as
interaction, say, between two very close species of primates.
In the history and present condition of cur twoc groups of

sciences on2 can individuate ssveral different varistiss of th
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common ancastor model. Even herz I shall be forced, bescaus=a o
space limits, to circumscribe the exploration to iust a coupls
of meaningful cases. In both cases the commaon ancestor is tha
theory of evolution through natural selection.

2.1 The phylagenetic model

in one variety of the common ancestor model grounded in thsa
theory of evolution, which I call the phyleogenetic modei, the
mental processes underlying both the natural and the human
sciences in their present caondition are interpretad as being
specializations of older biolaogical processes, not only proto-
human but aven nra—human (Langer, 1967-1982). In soma

interpretations of this sub-madel the split beitwean natural




scisnces and human sSciences is believad to r=fiact an ancient

split in the human brain’s capacity to deal at onca2 with dif+erant
sa@ts of causes, thos2 "pushing” (2fficient,; material) and thosa
"attracting" {design, gocal) (Riadl, 1984, 1785). From this point
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of view, there is a physinological relaticnship batwesen natural
human scisnces that is built in the human brain, bué which has
been temporarily interruptad or darkened.

According to the phylogenetic mocdel, "oach living structurs
contains a storad knowledg=2; a sart of judgment udUpon the laws

under which it exists. Together with identical replication, and

therefore with reproducticn, that carries tha meaning of 2
nraventive Judgment upon ifh2 laws to which thea next gsnaratlicn
will be exposed. With the repetiticn of individual 1if=

conditions, it fcllows beside from it a persistenc=2 of pre—-foraad
expectations and judgments... Through all this, it taks

in some sense a selection of rational world images, consisting in

a system of pre—formed practical judgments about the segment o¥
real world that happens to be relavant at the moment® (Riadl,

1981, pp. 108-109).
Sa, living systems hava segmentad perceptions of the r2al
world. They make axperience of the axistance aof natural forces;

they also know that behavior has a directicn, doess h:

avz goals. The
co-evolution of biology and culture has deepensd the split.

Thinking about first causes has given raise to natural sciances;

u

the reflective consciousness of ultimate gcal has  brought about
the human sciences (Riedl, 1985, pp. S). The problem we are facing
now is how to re—compose the split. In conformity with tc the
position so far sketched, one main road to reach that goal would

be the study of thes biology of cognition.
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ancestor, +the svolutiocnary episte mology model (EEM? must
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Wuketits, 1987); usually, it is. 1+ properly underst

~annot be szen  at all as a transfer of the darwinian
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cast more light on the meta-theory lying behind or above it.

Fundamentally, EEM states that ‘"evoiuticon — 2ven
hiological aspects — is a Lnowledge process, and that tha
selection paradigm for such knowledge incra=ments
generalized to other epistemic activities, such as
thought, and scisncs." (Campbell, in Radnitzky and Ba
47). The advantages of this model for improving ths in
betwasn the natural scisnces and the human &% social
should be self-evident. If, notwithstanding local adi

the same paradigm, together with a fair set of models and

teraction

scisnc

]
n

ustments,

thaorias




compatible with it, can b2 usad to describe and sxplain both the
dyramics of the subject-mattar of a sciesnce, and that of the
modals and thecries dascribing and =xplaining that subisct-
matter; and if the process can be strictly analogocus both in the
natural scisnces and 1in the human % social sciesnces, a powarful
sridge - indeed, guitsz a number of pridges — would ba permanantly
cast between the two groups of 3Scisnces. Most fislds of
environment—ralated decisions would benefit from this.
10. The cross—fsrtilization mod=l

There is at l1=2ast one domain where ths interaction betwssn
natural and human sScisnces has brough about a real  crass-
fartilization among a Ffair ict of them. It is the domain of ithe
cognitive sSCi=snNcas. In it have convarged -many threzacds of

shilosophy; psychology; computer science; computatisnal thaorys
Nauragsclences; linguistics; anthropology, and artificial
Intelligence (Gardner, 1985). Most of these threads have bDezan

deaply modified by tha interaction with the cthers of the lis

<

1 believe it is substantially wrong — as it has baen stat=d

among others by Yar=2la (1987) - to presant tha savaral rassarch
programs presently active in this domain as zuhssquant
prograssive stages of scisntific prograss. The computatiaonal, the

connectionist . and ths naural-darwinist programs ars just differant
lines of ressarches, or diffesrently orisnted approachas

them going back at least half a century. The computaticnal is a
top-down approach. It tells the researcher, Brpadly sp22king;
start with cognitive processes, and se=2 how d=2ep you can Jo in thsa
study of mind/brain processes. Tha connectionist and the nsural-
darwinist are bottom—up approaches. They say, start with the

functioning of nesurons, and sse how far up you can g9 in




undarstanding the gen=2sis of concepts and images. It can also be

W

added that so long as much as  73% of all Artificial Inteslligance

rograms arz2 computational, and have bean davelopad by devicing

B

new languages for traditional hardware. Connecticnists and nsural
darwinists, to the contrary, ar2 working mora on the hardwara
sid=2, and their programs are still in the sxperimental laboratory
stage.

Sa far, we have depicted a few very meaningful interacticon
models between sciences, +though several others could =asily join

the 1list. Now, l2t us s=e to which uses they might ba purposetully

11. The nurposeful usss of interacticn models

]

This paper suggests two complementary hypothasis: (a} sswsral
kinds aof interaction modals between scisnces ars= anyhow
purposefully used, vocally or sileantly, in order to pursue variad

goals in sciences’ social and cultural life; (b) it is feasibl=

ot

to use with a higher degree of awaren=2ss many interacticn models
in order to improve the joint application of natural sciences and
human % social sciences to envircnment—-ra2lated decisions In
research, industry and policy-making. Such an application cannot
be separated from a cgltural and organizational raform of tha
sciznces; and to a novel structuration of the scientific curricula
in higher education institutions. Lat us spell mare largelvy what
all this might mean.

11.1 Choosing among interacticn models for theory-building
purposss

e started by asserting that interaction models re
consciously and unconsciously usad, or purpcsafully built, to
serve saveral different goals. They can be develaoped as

conceptual ordering machines. In many ways, thay are belisvad in




hoth  for descriptive or prescriptive purposes. Thay ara 21Is0
delibsrately chosen, and eventually s=sxploited, ~or stratescic
purposes, as w=2ll as  instruments +or  decisions. Cne almost
untriz=d Vstrategy regards the possibility of building improved

scisntific theories, both in natural sciencss and in human %
zocial sciences, or sven cutting transversally through theam,
thanks to the adoption of new - at least, locally naw — modals of
interaction betwsen the twoc groups of sciancas.

Several kinds of thearetical improvements ars actually o b2
expected in both groups; so much as  ACross them, from 3 focused
intesnsification of trans-disciglinary esxchang=s. Just a fsw Can b=

uggestad her=2:

]

% More efficient theories could be develcped, i1n teras of
nrediction, diagnosis, =xplanation, in fislds (for instance, ths
socio-spatial distribution of major dis=ases), wherza soma lavel=
are presently covered by natural sciesnces (for instancs biology?;

and other levels are covered from scocial sciesnces (for instancs,

aconomics, o gecgraphy!, with a hugs uncovered ground still lying
bare betweesn tham.
# Broader synergetic theories could be developad, taking into

account, in a Ffuller systemic perspactives, a largar spactrum of
avents, "physical" as well as "human', "biplogical
"spcial® and "cultural®. Such a kind of synergetic theori=ss ars
urgently needed for the design of intrinsically safs complsx
technological systems. We know that according to tha New
Envirnnmental Paradigm these ars systems that  should not b=
plannad and built. They are, anyway. So the problem of making them

safer is going to be with us for a long time.

Z4




1]
o
bl
cr
0
i
]
it
m
rt
-
1]
i3
g |
I 4
1]
ul
£
4+
"
I
3
5« |
-
U]
X
1]
9]
1
[
L)
|
T
)
n
)
b |
fuds
I
DY}
et
|
}}
1
¥
J
u]
e
=0
|
1]
i
n
vt
IH]

£
mn
£
1]
it
(8]
1
H
1]
A
't
e
1]
5
10
=3
i
i
b |
]
Ty}
A
9]
b3
i
b
=
|
it
% 8
1]
1]
rt
[
b |
L
il
e
[n}
1]
Y]
)
(=
€
1
]
iz
b
|
T

special regard to the now underprivileged masses of pecpls

oroblem of three continents and a hal+. A staady stats

Ul

(]
“+

sccnomy means r=ducing the dastructive consumpticn

(W8
T
9]

renawabls resources together with the weight imp

==

]

carrying capacity of the environment.

* Battar heoriss could be develcped for

7]
n
‘f
Py

“
Ul
- |

rationally in s2lecting positiaons (that is, posing probl=ams

taking sides), hoth for sthical reasons and as & presupzositi

for practical acticn (Radnitkzy and BRartley, 198813 . In Ita
among other countries, ths all-arcund lack of rationality
selecting positions has made sc far a mess of tha discussion ah
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serious debate about a naticnal strat=gy and the national

prioritiess thersfrom snsuing.

From the very heginning our argument has b=zen that on=2 o

requisite of the theorethical improvemants sketched just ab:

would consist in clasing at several different levels and
different planes the split between the natural scizancas
human % social scisnces. This cannct be possibly done2 by us
just one interaction model. A few coordinated interaction mod
should b2 mobilized. Surely, both the phylogenetic model (PM?
the evoluticnary epistemclogy model (EEM) should be usad in or
to clarify and modify an bhoth sidas, 3 nac2ssa
presuppositions, world models, themes. At lower levels iIin

frame system of the2 sciences involved in a given interact
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The same models would alsc be profitabla toward the gpal of
reducing the syntactic and samantic spread, or gap, bstwesn

diverse proprietary languages. But the wuse of this lower—-leval

madels - that is, dealing with lower slemants in thz frams systam
of a science - should be carefully cantrolled for coherencs and

11.2 Choosing among intesracticon models for policy—maxing

pUIrposas
‘In the last few decades the insurgencz2 ot; . and A& noval

sensitivity to, prcochblems of planstary magnitude have stirrsc mary

in
[
]
11,

people - but only a minority, sO far, of policy—-maker

i
N}
i
3

scientists - to speak about the necessity to daval o
arientation in all sciznces. On2 key word in the movema2nts tor

scientific raform 13 SCisSnc
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adaptation of soccio—technical systems
problem is seen in the enlargement of the demain takan inio
account by any scientist when pursuing his/har lines of research.

The spectrum of consaquences anticipated mu t b= substantially

N

broadened. St=2ering large socio—-technical systams with satisfizing
affectiveness, while minimizing th=a anvironmental impact, asks for

more sfficient theorizs of global systems.

In the former section we have seen that the purpcssful 4

bt
1
1]

af intsraction models between scilisnca2s could open up nzw
opportunities for improving in the aforssaid direction ssvaral
species of scientific thzories. In a policy—making perspectiva,

other pre-requisites must be pulled into action. Most of them ars

b




amenabl toc a self-critical, reflexive attituds in the fie=id o
finalization of scientific progress that policy—-makars should fry
+o assume. Th2 policy-makers should know that the finalization of

scienc2 to policy-making geals in an open society - a will+ul

popperian quotation - must now be grounded in the developmant of

5
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whaolly new species of concepts, models, and theo
ground for them can only be the intagration of natural and social
scientific research, avercoming the traditicnal demarcatiaons
hetwesn sciences (Schaefer, 1983, p. 2663 Riedl, 1927, p. 1Z4). A

different approach would miss the gecal, or would fall backward on

zome authoritarian politics imposed on traditional sci=ances.

Wwhat matters, also, is that policy-maker: facin

[}

ralated decisions become more fully conscicus of tha opportunities
for interaction between traditiorally separated sciances which are
really open to the researchers. This, nctwithstanding that the
latter quitz often do not see them, and sometimes do sven hidsa
them, becaus=2 of their own reproductive or political problems.
Without asking them to become specialists in the science of
sScisnce, pecple responsibles for policy-making in differant +fislds
of societal organization must be persuaded that choosing a mod=2l
of interaction betwean natural sciences and human % sccial
sciences, in place of ancther, can make a great difference in the

quality of the peclicy they ar= pursuing. That awarsness should

bhecome a standard element in the dialogue batween nolicy—-makars.

and scientists in all fields wheres they have to join forces 2 =22

which .are the problems making for environmental damagas. Sgluticns
only cam= after.

11.32 Interaction madels and the curriculum

3




Throughout the centuries, the corceatual split betwes=n  the
natursl risnces and tha human % social scisncas has consnlidatsed
Natilir=a SCisSnces R S

in a steadfastly Fragmented academic organizaticn. The matarial

spaces and walls saparating departmants, faculties, laboratorias
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thin air in cComparison
k=eping them apart.

The explanation usually brought forth is that incr2asing
specialization and the division of sciszntific labour makas that

separation an unavoidable necessity. A first counter—sxplanation,

of course, would b2 that the necessitizs of thz division  of
scientific labour are quite oftan raziaonalizaticns aof the battls

for identity, reproduction, status and rasourcas that sach scisncs

is perennially waging. Be it as it is, the +force of the
necessary—divisiun—of—scientifi:—labour axplanation carnct b2
undervaiuead. At the same time, it cannot be denisd that in the
Sky of the aforesaid explanation lcoms largs the untanabl=

presupposition  that only an impossible running backward, toward

less specializad and therafores less =2f+i

iant scientific rcolas,

q]

would help in shrinking the separatiaon hatween the sciznces.

I+ must not be so. What is nesded arz common grounds; that

T}

is, knowladge structures sufficiently akin to allow the specialist

w

using ona of +them +o understand more =2asily tha  knowledge
structures being used by aﬁbther specialist, a2ven though thea
contents of the two structures are guita unlike. Whan tens of
researcher/years have to be spent in order to build a
computerized system helping snvironment—ralated decision—-making o
become more intelligesnt, because the Al sxpert and the domain

expert literally do not understand each cthar at savaral levals




rather, bescausa =zach of them is too suparficial in its genaral
knowledge of the producticn and communication af knowings.

An increased undarstanding and contreol of Knowl=adgs
structur=s on the part of younger scientists and scholars would

world models,
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also bring thgm to appreciate th
presuppositions, themes, languages, basic and cocmpound medels,
atc., do not have to bz2 so tremendously unlike From sciznca tco
scienc=. It would show, also, that many kind of exchangss oFf such

alements to and +ro the +Fra

3

ne systems of different scisnces ars

less difficult, and l=s3 p

h

instaking, than that i3 commonly

This essay has been develcped arcound the2 belisf that tha
study of interaction models Detween natural sciences and human %
sccial sciences, raising the understanding and control cof such

knowladge structures, would improve substantially the guality o7

)

snviraonment-related decisicns on  the part of saveral kinds of

)

social actors, in different, though inter—-connected, . dacisiconal
fields. Therefaore, the study of interacticn medels betw=en
sciencas should becomz2 a normal component of the curriculum both
in high schools and ths universities.

Such a kind of study would not suggest old rscipes such

fl

=
teaching literature to engineers, physics to psychologists, or
organizing guided tours in the woods to discover the envircnment.
Rather, it would help to develop a frame of mind, a mindscap=2,
allowing more e2asily each specialist to find her or his way in
order +0 @stablish an augmented transacticnal dialcgus with any

cther; and, through 1it, to becaom= more competent in making
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CHALLENGES AND OPPORTUNITIES FOR A NEW EUROPE
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New York City
Europe is currently facing three distinct constitutional problems related

to international migration, whose complexity is heightened by their inter-

relatedness. Most prominent is the one arising from the situation expressed in

the titles of two recent books, Guests Come to Stay (Rogers, 1985), and Here for

Good (Castles, 1985). What is to be done with respect to the masses of foreign
residents who have accrued in each of the European countries as a consequence of
the great labor migrations of the post-war boom decades? In most cases the
migrations in question were originally designed to be temporary, and restricted
to workers with specified characteristics; however, when the boom came to an end
in the early 1970s, many managed to stay on. In the iﬁtervening decade and a
half, this residue became the nucleus of settler families. Given the dominant

constitutional tradition of jus sanguinis, whereby locally-born children of for-

eign parents are themselves foreign, and of restrictive access to naturaliza-
tion, these processes have resulted in the formation in many European countries
--with some significantly different arrangements in Britain and France-- of a
constitutional limbo. Matters are exacerbated by the fact that those who dwell
within it are generally more dark-skinned than their hosts, and for the most
part differ significantly from the dominant culture. The main source of concern
is that they have brought Islam back to Europe, a religion some believe to be
incompatible with secular legitimacy. The difficulties of the present situation
arise from the fact that the qualities that were imputed to the strangers, and

which were thought to render them suitable as workers, are thought to be un-




suitable for membership in the receiving societies. The challenge and oppor-
tunity Europe faces in this respect is the transformation of what was originally
a "stranger encounter"” into an integrated liberal society.

The second major issue pertains to the admission of refugees. The matter
is of constitutional significance not only because a number of European
countries explicitly include the right of asylum in their constitution but, more
important, because the admission of foreigners in need is now widely recognized
as a fundamental obligation of régimes founded on rule of law, as indicated by
their nearly universal adherence to the instruments that constitute the interna-
tional refugee régime. This presented no problem so long as the refugees who
knocked at the door were limited to a trickle of exiles, mostly from eastern
Europe, southern Europe, and Latin America. However, in the 1970s Europe began
to experience the impact of the ongoing refugee crisis in the developing world.
Not only was there increased pressure on all affluent liberal countries to take
in a share of "quota" refugees, but escalating number§ of self-propelled
asylum-seekers came knocking at the door as well. Arriving at a time of economic
retrenchment, these masses are also darker-skinned and culturally different.
Moreover, by virtue of the circumstances that drove them to flight, few are
likely to return to their country of origin. "Here for Good" also, the refugees
are turning into problematic immigrants, posing some cf the same challenges as
the legacy of the labor migrations.

The third issue pertains to freedom of movement and of establishment in
the Community as a whole. On the agenda for thirty years, albeit well down in
the order of European priorities, this matter was brought to the fore with un-
precedented urgency by the Single European Act concluded in February 1986, which
inserted into the Treaty of Rome a new Art. 8A specifying that the market to be
established by 31 December 1992 “"shall comprise an area without internal fron-

tiers in which the free movement of goods, persons, services and capital is




eﬁsured." This entails the formation of a quasi-European nationality, and a con-
comitant relinquishing of what was hitherto viewed as a preserve of state
sovereignty. The problematic aspects of freedom of movement arise not so much
with regard to the elimination of intra-European boundaries, but in relation to
the erection of a common external one. The formation of a quasi-European
nationality has concomitantly imbued the category "non-European” with new nega-
tive significance. Most affected are the nationals of countries that were the
source of recent immigration, including not only those‘within the limbo men-
tioned earlier, but others still in the countries of origin who wish to work or
relocate in Europe. Accordingly, in the present paper I shall deal with the

challenge posed by 1992 mostly in relation to the other two issues indicated.




Introduction*

I must begin with a demurrer: In the present climate of European opinion,
to include migration issues as the final topic on a day devoted to the theme of
"Constitutionalism and Survival" provides --I trust inadvertently-- fuel for the
extremist fires that are smoldering throughout the region. Let me therefore in-
sist at the outset that nowhere in the world of affluent liberal societies are
the challenges emanating from this quarter so threatening.

Europe is currently facing three distinct constitutional problems related
to international migration, whose complexity is heightened by their inter-
relatedness. Most prominent is the one arising from the situation expressed in

the titles of two recent books, Guests Come to Stay (Rogers, 1985), and Here for

Good (Castles, 1985). What is to be done with respect to the masses of foreign
residents who have accrued in each of the European countries as a consequence of
the great labor migrations of the post-war boom decades? As will be detailed
later, in most cases the migrations in question were 6riginally designed to be
temporary, and restricted to workers with specified characteristics; however,
when the boom came to an end in the early 1970s, many managed to stay on. In the
intervening decade and a half, this residue became the nucleus of settler
families.

Given the dominant constitutional tradition of jus sanguinis, whereby

locally-born children of foreign parents are themselves foreign, and of restric-
tive access to naturalization, these processes have resulted in the formation in
many European countries of a constitutional limbo. Matters are exacerbated by
the fact that those who dwell within it are generally more dark-skinned than
their hosts, and for the most part differ significantly from the dominant cul-
ture. The main source of concern is that they have brought Islam back to Europe,

a religion some believe to be incompatible with secular legitimacy.




The second major issue pertains to the admission of refugees.l The patter

is of constitutional significance not only because a number of European
countries explicitly include the right of asylum in their constitution but, more
important, because the admission of foreigners in need is now widely recognized
as a fundamental obligation of régimes founded on rule of law, as indicated by
their nearly universal adherence to the instruments that constitute the interna-
tional refugee régime (Goodwin-Gill, 1983). This presented no problem so long as
the refugees who knocked at the door were limited to a trickle of exiles, mostly
from eastern Europe, southern Europe, and Latin America. However, in the 1970s
Europe began to experience the impact of the ongoing refugee crisis in the
developing world. Not only was there increased pressure on all affluent liberal
countries to take in a share of "quota" refugees, but escalating numbers of
self-propelled asylum-seekers came knocking at the door as well. Arriving at a
time of economic retrenchment, these masses are also darker-skinned and cul-
turally different. Moreover, by virtue of the circumsfances that drove them to
flight, few are likely to return to their country of origin. "Here for Good"
also, the refugees are turning into problematic immigrants.

The third issue pertains to freedom of movement and of establishment in
the Community as a whole. On the agenda for thirty years, albeit well down in
the order of European priorities, this matter was brought to the fore with un-
precedented urgency by the Single European Act concluded in February 1986, which
inserted into the Treaty of Rome a new Art. 8A specifying that the market to be
established by 31 December 1992 "shall comprise an area without internal fron-
tiers in which the free movement of goods, persons, services and capital is
ensured." As they take steps to achieve the agreed-upon objective, states are
becoming aware that this entails the formation of a quasi-European nationality,
and a concomitant relinquishing of what was hitherto viewed as a preserve of

state sovereignty.




This awesome constitutional development is attributable in large part to
the same dynamic as that which brought about the mass migrations and the conse-
quent increase in the heterogeneity of European societies. Indeed, the two
processes were initially conflated, since Arts. 48 and 49 were included into the
Treaty of Rome to promote the free movement of workers among the original Six. A
number of commentators have suggested use of "workers" rather than "nationals"
or some other more general term reflected a limitatively "economic" objective
(e.g., Plender, 1976: 40). The inclusion of a clause preventing discrimination
based on nationality in matters of employment, which became the source of a
broadening of the treaty's provisons, was designed as a concession to Italy,
then the main exporter of labor to the more developed members (Papademetriou,
1985).

The principle was designed to become fully operational by the end of the
transitional period (1968). At that time, the Council issued "proposals of an
essentially irreversible character, which had probablﬁ not been contemplated by
the signatories of the Rome Treaty --except possibly by some of the most
idealistic proponents of the idea of a United States of Europe" (Papademetriou,
1985: 4). These pertained to a number of matters on which the Treaty itself had
been silent, particularly the principle of family reunion, and of preferential
treatment of member state nationals vs. nationals from outside the EC. In the
eyes of the then Vice-President of the Commission, the 1968 decisions invested
Arts. 48 and 49 with constitutional significance, and established "an incipient
form . . . of European citizenship" (Plender, 1976: 40).2

Two decades later, "incipient" it still is. But movement in that direction
was reinforced by subsequent legislation and regulatory action, confirmed by
Court interpretations and by distinctive but parallel developments within the
Council o: Europe, such as the European Convention on Establishment initiated in

1955. The wording of the Single Act, which refers to "persons"” rather than




"workers," prompted even a hitherto skeptical commentator to observe that more
than workers were now to be included (Plender, 1988: 26; for a detailed account,
see ibid., 193-225, as well as Lillich, 1984).

The problematic aspects of freedom of movement arise not so much with
regard to the elimination of intra-European boundaries, but in relation to the
erection of a common external one. The formation of a quasi-European nationality
has concomitantly imbued the category "non-European" with new negative sig-
nificance. Most affected are the nationals of countries that were the source of
recent immigration, including not only those within the limbo mentioned earlier,
but others still in the countries of origin who wish to work or relocate in
Europe. Accordingly, in the present paper I shall deal with the challenge posed
by 1992 mostly in relation to the other two issues indicated.

x X X

As general background, it should be noted that, in contrast with the
situation in the European-origin overseas settler societies, "immigration"
properly speaking is not ét issue in Europe today. Whereas in the United States,
for example, the Congress is currently (1989) once again debating how many ap-
plicants to admit annually, and how to allocate entries among various
categories, in Europe --be this defined on basis of membership in the Community
or in the Council-- a negative consensus prevails: there is no longer to be any
immigration at all, except for a trickle of family reunion and of successful
asylum claimants. Indeed, it might be suggested that this negative consensus
prevailed implicitly all along. It was implicit precisely because it was out of
the question for things to be otherwise: no European country, with the singular
exception of France, deliberately considered contemplated admitting foreigners
for purposes of settlement. And this in turn is a constituent element of the

current problem.




Writing in the late 1940s, Hannah Arendt emphasized in The Origins of

Totalitarianism (1951) that in keeping with the secular drift of the traditional

Western doctrinal of human rights toward that of nationally guaranteed rights,
in the sphere of international law, "theoretically sovereignty is nowhere more
absolute than in matters of emigration, naturalization, nationality and
expulsion." (Arendt, 1973: 278). Deeply anchored in the constitutional culture
of European states --albeit in substantially modified form in France-- is the
notion that the politiical community consists of a bounded but continuous body of
population, which has reproduced itself by natural means from times immemorial
and will continue to do so into the indefinite future. This element of culture
is sustained by both history and myth. Overall, the emergence of the national
state as the major form of political organization in the west half a millenium
ago fostered the cultural homogeneization of the populations living under the
jurisdiction of each state, and a concomitant emphasis on differences between
each of these nationalities and its neighbors (Zolberé, 1988e). Subjects --later
citizens-- were taught that they were "born together," bound by ties of fictive
kinship in the name of which they might be called upon to engage in the "supreme
sacrifice," as nearly one-fifth of French, German, and Russian adult males did
with hardly any resistance early in this century. It is in relation to these
identities that the nationals of other states are strangers, even if they speak
the same language and share the same religion.

A concomitant of this conceptualization is that mankind consists of
mutually exclusive groups with respect to the maximization of major values such
as security from violence, material welfare, social equality, and political
freedom. Each of the groups is bound by a vast network of exchanges between
rulers and ruled, owners of capital and workers, with a sense of continuity
across generations and obligations toward those who will come later. The genera-

tional element is fundamental, because it is the duration of the group well




beyond the span of human life which gives it a special reality as something more
than a temporary association. In this manner the group is endowed with some of
the characteristics of an organism, amounting to "life," as human beings have
done from time immemorial done with the family. This is the implicit principle
underlying the transmission of nationality by way of descent --i.e., jus
sanguinis-- which prevails throughout the area of Roman law tradition.

The mythical nature of the bases of group solidarity are nowhere better
revealed than by the term for the mechanism whereby strangers can become mem-
bers: it is "naturalization," the equivalent at the level of the political com-
munity of "adoption" at the level of the family, whereby a non-kin is trans-
formed into kin.3 Naturalization in Europe remained a privilege, granted by the
sovereign in the light of its own interests, by way of elaborate and therefore
costly procedures.

Until recent changes in Sweden, the major exception to the continental
European pattern was France, which a century ago deliﬁerately encouraged im-
migration, reduced the waiting period for naturalization to a mere five years,
and routinized the administrative procedures involved; moreover, a substantial
element of just soli was introduced into nationality law, in that children born
in France of foreign parents automatically became French citizens when reaching
their majority. This distinctive orientation is unoubtedly grounded in the con-
ception of nationhood and citizenship elaborated in the course of the revolution
whose bicentennial we are commemorating (Brubaker, 1987a). However, there is no
gainsaying that it was in the face of population stability at a time when
Germany's population was rapidly expanding, occasioning an acute relative
decline of its pool of military manpower, that the French state implemented a

hitherto ignored revolutionary tradition.




Notwithstanding their standing as emanations of the most intimate par-
ticularism of each of Europe's peoples, these socially constructed representa-
tions of reality, in which the constitutional apparatus with which each of
Europe's national states faces the contemporary challenges is embedded, were
shaped by their common experience of development in a conflictual international
arena (Tilly, 1975b). In this perspective, the apparatus in question can be seen
as a protective carapace, designed primarily to promote national security.

With respect to security more generally, after half a century of tragic
misconceptions, Europeans have undertaken to fashion a more reliable interna-
tional system, grounded in the realities of growing material interdependence,
and on respect for human rights. Concomitantly, these developments have under-
mined the uninhibited exercise of sovereignty noted by Arendt in the sphere with
which we are concerned. A mere forty years after her observations, the prudent
author of a leading work in international migration law wrote in his introduc-
tion, significantly subtitled "Sovereignty and Interdependence," that "The em-
phasis on States' freedom of action, which is found in the old textbooks, ap-
pears misplaced in the conditions of contemporary international relations”
(Plender, 1988: 1).

"The times they are a-changing," after all: the issues we are examining

are not merely problems but also opportunities.

1. Wanted but not Welcome?

The most salient issue Europe faces today arises from the consequences of
past labor policy, whereby millions of workers were deliberately imported or ad-
mitted as self-propelled seekers of jobs during the boom decades preceding 1973,

with the explicit provision that their residence was temporary and usually con-




ditional on employment in specific jobs. Their status was expressed euphemisti-

cally in the German term gastarbeiter, but is better characterized by the an-

cient term "helots," ironically revived by R.Cohen in this context (1987).

The underpinnings of this policy can be understood within the framework
set forth by Karl Polanyi (1957; orig. pub. 1944) in his seminal work on the
collapse of nineteenth-century European civilization. Hitherto, markets were ac-
cessories of economic life, embedded in general social relations; but with the
rise of industrial capitalism, "no arrangement or behavior should be allowed to
exist that might prevent the actual functioning of the market mechanism on the
lines of the commodity fiction" applied to labor, land, and money (73). Polanyi
characterized this as a "stark utopia" in that "To allow the market mechanism to
be the sole director of the fate of human beings and their natural environment

. would result in the demolition of society" (ibid.) His analysis proceeds
dialectically. Institutionalization of the self-regulating market in the early
nineteenth century and its extension to the 1nternat16nal level by way of the
gold standard brought to Europeans undreamed material welfare, provided the un-
derpinnings for the liberal state, and fostered among the region's bellicist
states an unprecedented century of peace. But in the face of the major cyclical
downturn of the 1880s, each of the national societies concerned sought to
protect its domestic economy from the disruptions generated at the level of the
international economy; the resulting generalized protectionism further exacer-
bated international tensions, erupting in war; war and its consequences further
undermined the viability of the international economy; and the Great Depression
triggered an even more tragic cycle of state actions at the domestic and inter-
national levels.

One of the most notable effects of the commodification of land and labor
was the massive uprooting of rural populations, and the consequent onset of vast

migrations in search of work, both within and between countries. The most spec-




tacular manifestations of this were of course the great movements overseas.
However, these processes also produced considerable intra-European migrations
from less to more developed regions, both within and between countries. British
industrialization relied heavily on Irish labor, which constituted about one-
third of Manchester's proletariat when Engels conducted his seminal study; and
Marx provided an acute analysis of the major advantages this afforded to British
capitalists. France drew heavily from Italy and Belgium, later Poland and Spain;
Imperial Germany made considerable use of Poles, initially as agricultural labor
for the East Prussian junker estates, but later as industrial labor in the Ruhr
as well; and Switzerland relied even more heavily on foreign workers, mostly
Italian, as a structural component of its industrialization.

The protectionism of the 1880s prompted states to develop greater capacity
for controlling their borders; and the subsequent exacerbation of class conflict
and international political tensions fostered widespread concern among states to
maximize their capacity to mobilize human resources, Hence with loyalty and
nationality in the spirit suggested by Arendt. From that perspective, immigrant
labor was a liability in that heterogeneity weakened the society's moral fiber.
In the United States, a movement arose for the drastic reduction of immigration,
which undermined the collective power of American workers, and the screening out
of those who deviated from northwestern European Protestant culture.® Another
approach was to erect barriers against the incorporation of foreign labor into
the receiving society, which also had the advantage of facilitating its disposal
when no longer needed. Advocated by Max Weber in Germany at the close of the
nineteenth century, this was institutionalized most effectively in Switzerland
in the early decades of the twentieth. Temporary and disposable labor emerged as

the universal pattern, including in the United States.®




Committed to the reconstitution of an open international economy, the ar-
chitects of the post-World War II international system by and large agreed with
Polanyi --indeed, many were inspired by his views-- that the dynamics of un-
mitigated international ligzralism potentially interfered with the domestic ob-
jectives of states responsive to democratic electorates. To reestablish
capitalist democracy on a sounder footing, the international economic system
must therefore allow for some degree of domestic protection. In order to secure
adherence by Britain (then ruled by Labour) and other Europeans to the principle
of multilateralism in trade, the United States agreed to mitigate obligations
under GATT to provide for full employment policies, as well as to allow price
supports in agriculture. The IMF was constrained in the same manner as well, at
least with respect to the deéeloped countries. Hence participants were able to
pursue domestic demand-management policies and international trade policies in
partial isolation from one another: it was to be Keynes at home, Adam Smith
abroad (Gilpin, 1987: 355). The post-war "Bretton Woods" system thus entailed a
recognition of some form of the welfare state as the national norm of capitalist
states. Ruggie (1983a) has dubbed this "embedded liberalism," using the
Polanyian term to indicate its anchoring in the social order of the component
societies.

However, it became evident early on that capitalist welfare states com-
mitted to full employment and a rising real wage rate are plagued with a struc-
tural inflationary problem. The overall solution was to externalize adjustment
costs via inflation, private markets (leading to higher domestic interest
rates), and by shifting the costs from the developed to the developing
countries, to which "embtedded liberalism" was never fully applied (Ruggie, 1983:
229-231).7 The use of external labor was another device permitting rapid growth

while minimizing inflationary pressure. In retrospect, immigration had come to
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be recognized by economists as a key element in accounting for the spectacular
growth rates the United States in the decades preceding World War I (the "Lewis
model of growth with an unlimited supply of labor").8 A similar approach was ap-
plied to the reconstruction of Europe, with a focus on alleviating manpower
shortages for reconstruction by transferring human resources from “surplus' to
“deficit' countries (OECD, 1979: 7). At the time, the relevant surplus countries
included Italy and the Netherlands, which had a high rate of natural population
increase, as well as West Germany, which had a large influx of refugees from the
east. Free movement of persons was incorporated into the terms of reference of
the Organization for European Economic Cooperation established under U.S.
leadership to coordinate the distribution of Marshall Plan aid. From there it
was but a small step for the free movement of labor to be incorporated into the
Treaty of Rome in 1957. The strivings of economic liberalism complemented the
Council of Europe's efforts to foster more open borders to enhance political
liberalism.

With the exhaustion of Europe's excess supplies of labor in the early
1960s, the receivers recruited farther afield, mostly in the Mediterranean
periphery. The arrangements that arose were predicated on an expansion of the
world economy and the subjection of the periphery to the "great transformation.”
The underlying processes have been well analyzed and need not be restated here
(see especially Burawoy, 1978; Portes, 1978; Portes, 1983; Sassen, 1988). In ef-
fect, each segment of the "core" developed a special relationship with a segment
of the "periphery." The expanse of the peripheries, rendered steadily more ac-
cessible by the secular reduction in the costs of long-distance transportation,
and the acceleration of the disruptive processes within them, compounded by con-
siderable population growth, provided the privileged few with a situation ap-
proximating the unlimited sugply of labor ideally called for under the doctrine.

In the case of Europe, relationships were sometimes established during the
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colonial period --notably in Algeria-- and presented newly independent govern-

ments with a fait accompli. Among the senders, the labor-exporting solution was

generalized in part because it provided an important source of foreign exchange,
by way of remittances; and this was rendered more necessary by the requirements
of the IMF and the World Bank of a sound balance as a condition for loans. Pres-
sures to engage in export agriculture also contributed to population displace-
ment and emigration. The exchange brought benefits to senders as well as
receivers; but there is little doubt that the receivers benefitted more, and
that except in a few cases within Europe itself, involving senders that were al-
ready within reach of the privileged group, labor export contributed little more
than stop-gap revenue, insufficient to overcome the underdeveloped status quo.

Each of the receivers resolved somewhat differently the problem of recon-
ciling the use of foreign workers with the provision of protection to the in-
digenous labor force. The Swiss system operated like clockwork: one-year per-
mits, no dependents allowed, rotation to further reduée the likelihood of
settlement, employment confined to specific sectors (mostly hotels and
restaurants). Germany turned to southern Europeans in the mid-1950s, after the
influx of Germans from the Russian occupation zone and Eastern Europe was ab-
sorbed; and after the Berlin Wall was erected foreign recruitment became a major
policy. This was cast within the framework of neo-corporatist "concertation"
among labor and management under the aegis of the state, which provided protec-
tion to indigenous workers by imposing tight controls on the mobility of foreign
workers, somewhat on the Swiss model. Similar "guestworker" systems were estab-
lished in the Benelux countries as well as Denmark and Norway.

The major exceptions to the "guestworker" pattern were Britain and France.
Britain had enacted severe restrictions on immigration in the 1920s, but left
the door wide open to the Irish, even after the Free State became an independent

Republic. In the post-war period, attempts to use European refugee workers for
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reconstruction, particularly in mining, were defeated by British miners. As part
of its efforts to transform the Empire into a Commonwealth, in 1948 the Labour
government enacted a new nationality law which in effect granted citizens of the
independent states of the Commonwealth such as India, as well as British
colonial subjects such as Jamaicans or Nigerians, free entry to Britain. Concur-
rently, the government sought to manage political tensions in the Caribbean
colonies by providing employment for their young men in Britain. These develop-
ments quickly fostered a substantial migration from South Asia and the Carib-
bean. Within the prevailing legal framework, the new arrivals possessed all the
citizenship rights of British-born subjects; and by virtue of just soli, their
British-born children possessed all these rights on their own behalf as well.
Concomitantly, the prospects of a substantial non-white permanent population
propelled immigration issues to the fore earlier than anywhere else in Europe.
France resumed its traditional pro-immigration stance in the name of
population growth and to facilitate reconstruction, with workers initially com-
ing mostly from Italy and Spain, and later from Algeria and Portugal. Despite
the state's prominence in the economy generally, labor migration remained
largely unregulated and controlled essentially by employer demand, as in the
United States. This state of affairs is probably attributable to the marginal
role of French organized labor in economic policy—making.g Since the legal
framework facilitated incoporation, the transition from labor migrations toward
substantial immigration began earlier in France than elsewhere on the continent.
Although there was a large turnover of workers, as the migration wore on
some remained for increasingly long periods; many were sent back to their home
countries during the 1968-69 recession, but quickly sent for when the boom
resumed the following year. At this time, because of increasing demand, some of
the more experienced and better qualified workers were able to bring in some »f

their dependents.The two-decades long boom was finally brought to an abrupt end
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by the oil shock of 1973. Since admissions were regulated by administrative
authority, most of the receivers were able to impose an immediate freeze on fur-
ther recruitment. There is evidence that the workers generally behaved in keep-
ing with the model of "rational actors" (Penninx, 1986: 960). Over the next few
years, many of those originating in the southern tier of the European Community
(Italy, Greece, Spain, Portugal), in fact did go home, where a combination of
earned savings and welfare state support enabled them to better weather the
storm. However, for those originating in Europe's southern and eastern periphery
--the Maghreb and Turkey-- it made sense to stay on, because of the very large
gap in economic and political conditions. In theory, the authorities should
have been able to send surplus workers back to their home countries; but in this
respect they found themselves faced with insurmountable constraints, arising
from the efforts of the workers themselves, and the support they were able to
muster from segments of the public, particularly churches and "new left" or-
ganizations, imbued with a "post-industrial" sensibility.

Moreover, the residue generated additional numbers. As noted, family mem-
bers trickled in all along. Initially the freeze applied to dependents as well.
However, the authorities soon relented under pressure from both xenophobes and
supporters of the workers --the first advocating family reunion to assuage the
sexual ardor they attributed to non-white young adult males, the latter on
humanitarian grounds. By and by, large-scale family reunion took place in the
late 1970s. Concomitantly, the transition from a population of mostly young,
single males, to one of families whose females have a high rate of fertility,
resulted in a high rate of natural increase --significantly higher in fact than
that of the "natives" of the appropriate country. As a result of these
processes, in the decade following the oil shock, the overall number of foreign

residents in the receiving countries remained quite stable; but the composition
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of these populations underwent major changes, from mostly young adult males to
families, and simultaneously into a mix that was much less "Eurcpean" and con-
comitantly non-Christian.

The dawning awareness that these strangers were in Europe for good, at the
very moment when for the first time since post-war recovery there were grounds
for concern over the economic future, undoubtedly contributed to the crystal-
lization of hostile reactions. However, these had been in the making for a long
time. Remarkably, we do not yet have a systematic study of the determinants of
variation in their form and intensity among the various European countries. If
the rise of explicitly anti-immigrant parties is taken as the major indicator,
we must start with England, where the issue appeared in local elections as early
as 1963, and the National Front was launched as early as 1967. A dozen years
later, G. Freeman (1979) appeared to provide a persuasive explanation of why
such a party had arisen in Britain and not in France. However, the explanation

was subsequently mooted by the dramatic success of a similar Front National in

France, as well as by the waning of the original one in Britain. In 1987 yet
another analyst told us why in France and England, but not in Germany .
(Brubaker, 1987).

The starting point for an understanding of the mechanisms involved is the
obvious fact that the process of international migration brings about relatively
sudden encounters between heterogeneous groups that are normally separated in
space. But it must be added immediately that the groups under consideration here
are not just any groups. In short, the attributed characteristics that make for-
eign workers suitable as labor are thought simultaneously to make them un-
desirable from the perspective of membership in the receiving society. This
functions as a self-fulfilling prophecy, since the life experiences to which the
workers are subjected in the receiving society tend to reinforce their apparent

disqualification. Traditionally, the contradiction tended to be resolved by way
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of segregation, such as still prevails in South Africa, often coupled with the
imposition on the subjected group of some form of "invisibility." However, these
mechanisms are today much less practicable because in constitutional societies
even aliens have acquired significant rights. The contradiction thus remains
largely unresolved.

This does not matter much so long as the two segments interact only in the
economic sphere, constituting a variant of the "plural society" familiar to stu-
dents of plantation colonies (Furnivall, M.G. Smith). However, if an attempt is
undertaken to integrate these segments, the nexus of their relationships emerges
as a major obstacle, not only because of the deeply formed prejudices that
prevail among the dominant group, but also because of the understandable dif-
fidence that prevails among the subjected one. This provides a framework for
reviewing some recent developments pertaining to the incorporation of recent ar-

rivals, including the native-born.

[SECTION TO BE PROVIDED IN REVISED DRAFT, focusing on "membership"”
(Walzer, 1981), particularly varying and changing conditions for access to
citizenship and for political participation. Discussion of proposals for
"denizen" status and evolution toward a concept of non-mutually exclusive
natioalities (Hammar). Also, brief discussion of constitutional issues arising
from prejudice and discrimination, whose complexity is familiar to students of

the U.S.]

2.Refugees: Strangers or Brothers?

Most of Europe's other foreign residents are refugees, who were admitted
because the various states acknowledged an obligation toward them. This arises
from a determination that they are not ordinary strangers, but innocent victims.

In contrast with foreign workers, who start off with a negative presumption
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regarding political membership, refugees start off with a positive one: by
virtue of putatively shared political values, they are members of the receiving
community even before they come in.

In the historical experience of western states, obligation toward
strangers in need has evolved from a narrow and particularistic conceptualiza-
tion, to a broader and more universal one. In early modern Europe, as Chris-
tianity was torn asunder, each state sought to maintain or regain religious
homogeneity; accordingly religious minorities came to be viewed by rulers as
obstacles to be eliminated, usually by forcing their conversion. Threatened with
spiritual death, many who could, fled (Zolberg et al., 1989). The obligation to
grant asylum was limited to correligionists who were, by the standards of the
receivers, innocent victims. It will be noted that the dictates of conscience
were congruent with those of statecraft; acquiring valuable population from
another state constituted a shrewd move in mercantilist competition. In the age
of revolution, confrontations took place in the nasceﬁt language of ideology;
but the dynamics of refugee-formation and of the granting of asylum were
similar. The comings and goings of political refugees became a commonplace spec-
tacle on the western scene in the nineteenth century (Marrus, 1985). They
stemmed overwhelmingly from the ranks of revolutionary and nationalist move-
ments, which were for the most part unsuccessful, at least in the short term.
Although they did not hesitate to repress indigenous revolutionaries, the
governments of the liberal states were generally tolerant of the exiles, mostly
from the ranks of the well-to-do, who made few demands on them beyond asylum it-
self, so long as they refrained from involvement in domestic politics, and as
their presence was compatible with ongoing foreign policy. After a time,

refugees tended to go home.
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The protracted collapse of "nineteenth century European civilization" gen-
erated a refugee crisis of unprecedented scope, lasting until the middle of the
twentieth, which propelled refugee issues to the fore of international concern
and gave rise to the institutional apparatus that prevails today. Erupting in
the context of restricted entry regulations, it was characterized by a resur-
gence of the classic types, on a much larger scale and under circumstances that
rendered their plight more urgent and more difficult to resolve, but especially
by the appearance of a largely new type, which arose in the wake of attempts to
reorganize the ethnically heterogeneous "successor" states of southern and east-
ern Europe in keeping with the western nation-state model. As Hannah Arendt ob-
served in 1951, "since the Peace Treaties of 1919 and 1920 the refugees and the
stateless have attached themselves like a curse to all the newly established
states on earth which were created in the image of the nation-state" (Arendt,
1973: 290).10

The emergence of target minorities as a result df what she terms the
"nationalization of rights" can be seen as a particular instance of a more
general process, whereby the state's choice of an integration formula determines
positive and negative categories of persons, and its ensuing relationships with
the groups thus constituted. The formula was now based largely on ascendancy,
conceptualized as "blood" (national, racial, etc.). Whereas religion and ideol-
ogy are generally conceived as matters of individual will, delineating a
category of "dissenters" on whom the state applies pressure to conform, "blood"
is thought to be immutable, and hence the state could not achieve its objective
by transforming the deviants into persons of the approved mold. They must be
made to disappear.

These dynamics unleashed a protracted process of "unmixing of peoples,”
with some episodes still ongoing today (e.g., Rumania, Cyprus, ethnic Germans

from the Soviet Union etc.)ll The regions involved were very populous; at the
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time the refugee-producing conflicts got under way, they had been experiencing
for some time the tensions and conflicts that accompany the transition from
traditional socio-economic and political orders, and were already generating
massive emigrations. In the aftermath of World War I, these population ex-
changes, together with the movements occasioned by war and revolution, produced
an estimated 9.5 million displaced persons. Most of the refugees remained within
the domain of their erstwhile empires, usually moving from what had become one
new state, in which they constituted a minority, to another where their
nationality was dominant. Nevertheless, these huge flows prompted a rush to
secure protective barriers. The upheavals also prompted a reinstatement of
draconian prohibitions against exit, such as were common in the age of ab-
solutism, but now implemented by states with a much greater capacity to control
movement across their borders (Dowty, 1987).12

In the face of the huge outpouring from Russia, voluntary agencies that
were trying to alleviate their immediate problems appéaled to the League of Na-
tions to establish a central office operating under its authority. Even as the
post-war flows were being absorbed, new ones were generated by proliferating
authoritarian régimes. The refugee crisis was exacerbated by deepening world-
wide economic depression and mounting xenophobia, often directed at precisely
those who were being driven out, which together triggered another round of im-
migration restriction. The rudimentary international institutions that came into
being were tragically ineffective, and this was compounded by the stony in-
dividual comportment of the surviving liberal states.13

The total number of Europeans displaced in the six years of World War II
was of the order of thirty million; at the end of the conflict, eleven million
survivors were outside their country and in need of assistance (Kulisher, 1948:
3 5). Additional refugees were generated by post-liberation conflicts, such as

the civil war in Greece, as well as among countries of eastern and southern
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Europe which resumed their elusive pursuit of ethnic homogeneity and geopolit-
cally desirable boundaries. Most of the huge mass was disposed of within a few
months after the end of hostilities, albeit sometimes under in a questionable
manner. Few remained in Europe, except for Germany.14

Awareness of the consecquences of restrictive immigration policies of the
inter-war period fostered a more receptive climate for the formation of an in-
ternational refugee régime, founded on a more universalistic definition of
"refugee." But this was deliberately kept narrow, so as to avoid conferring the
status on too large a number, which the architects of the régime feared would
jeopardize assistance for those in greatest need (Vernant, 1953). Distilling
European experience to date, they insisted on evidence of persecution --i.e.,
deliberate targeting by some agent, usually the government. Hence, as defined in
the 1951 Protocol, a refugee is "any person who is outside the country of his
nationality . . . because he has or had well-founded fear of persecution” by
reason of race, religion, nationality, social origin,'or political opinion. Ini-
tially, this was applicable exclusively to European victims of events occurring
before 1951, but the time was later extended to the ongoing present as well as
to non-Europeans.

Most European countries adopted formal legislation concerning refugees
congruent with the incipient international régime (U.S. Commission, 1952: 1939-
1944; Aleinikoff, 1984). The outstanding exception is Britain, which did not
recognize refugees as a distinct class; but successive immigration laws gave the
Home Seretary power to exempt any person or class of persons from the usual re-
quirements for entry. The Federal Republic of Germany, France, and Italy ex-
plicitly set forth the right to political asylum in their constitutions.

In the case of France, this was firmly anchored in republican tradition,
albeit egregiously violated by Vichy.15 A decree enacted in 1938 specified that

any refugee could gain temporary admission by merely presenting herself as a
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refugee at any frontier point of entry, and secure protection while the

claim was investigated. The right to asylum was solemnized in the preamble to
the Constitution of 1946, itself incorporated by reference into the Constitution
of 1958.16 This applies to persons recognized as refugees by the UNHCR, who are
taken in by France as "quota refugees," as well as to those who present them-
selves at the border and qualify under the 1951 Convention. It is implementated
by the Office for the Protection of Refugees and Stateless Persons (OFPRA) ,
created in 1952 to deal with the determination of claims to asylum, protection
to those recognized, as well as the coordination of assistance to them. Although
OFPRA is administratively under the authority of the Minister of Foreign Rela-
tions, who appoints its Director, it is endowed with independent decision-making
authority, and its operations are overseen by an interministerial council com-
promised of representatives from the Ministries of Foreign Relations, Interior,
Social Affairs, Justice, Economy and Finance, and Labor. The 1952 law and im-
plementing decrees also provided for a suspensive appéal procedure to a Commis-

sion des recours, composed of a member of the Conseil d'Etat, a representative

from one of the oversight ministries, and a representative from the UNHCR's of-
fice in France, who sits as a full voting member. This element of supra-
nationality has prompted a commentator to characterize the French approach as
"extraordinary" in comparison with adjudication systems in the United States or
in Germany (Aleinikoff, 1984: 216). When a claim is turned down by OFPRA, mat-
ters usually end with the decision of the Commission (or of OFPRA, which may
reverse itself while the appeal is pending). Beyond this the alien may also file

an appeal before the Conseil d'Etat, but only with respect to legal issues.17

Asylum was included in the Basic Law of the Federal Republic (Art. 16,
sec. 2) in recognition of its importance to Germans fleeing Nazi persecution;
and the constitution provides further (Art. 1¢, scc. 4) for judicial review of

administrative determinations (Aleinikoff, 1984: 198, n. 56-57). However, this
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was rarely invoked in the post-war decades because the bulk of those com-

ing in from behind the Iron Curtain originated in the DDR or qualified as people
of German ancestry under Art. 116 of the Basic Law. The Federal Republic was
initially unenthusiastic about Poles and Czechs, but subsequently welcomed
refugees from the socialist countries more generally (U.S. Commission, 1952:
1940).

As it emerged in the 1970s, the German system allowed asylum applicants to
work while their claims were being processed; they were entitled to the full ar-
ray of welfare state benefits, and eligible for welfare payments in case of un-
employment. Claims were adjudicated by a Federal Agency for the Recognition of
Foreign Refugees, under the jurisdiction of the Ministry of Interior. However,
by law agency officials exercise independent judgment, founded on a variety of
information concerning conditions in the country of origin, including non-
governmental sources. Appeals were heard by a trial-level administrative court,
which in Germany consists of professional magistrates.independent of the execu-
tive. The relevant procedures and services were implemented by the Li4nder, which
were also responsible for the deportation of aliens denied refugee status. Since
they exercise a certain degree of autonomy, the resulting situation varied some-
what from one part of the country to another. In 1966 the Interior Ministers of
all the Linder collectively decided not to return any aliens from European
socialist countries. This was in accord with general European practice, whereby
persons originating behind the Iron Curtain qualified as refugees under the
"persecution" clause without any burden of proof, or were routinely granted a
more limited form of asylum akin to the American "parole" or "extended voluntary
departure" (formalized in Scandinavia as the "B" status).18

Aside from the massive f;ow of East Germans to the Federal Republic prior
to the construction of the Berlin Wall, the refugee experience of Europe in the

post-war decades was limited to small numbers, largely by virtue of prevailing
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prohibitions against exit, and of nearly exclusively European character,

except for some "native auxiliaries" or people of mixed descent, taken in by the
former imperial powers along with their own nationals in the years of
decolonization (the Netherlands in 1949, France in 1963, Portugal in 1975).19 In
1972, when it had already begun to restrict immigration from the non-white Com-
monwealth, Britain was faced with demands for admission from tens of thousands
of Asians expelled from Uganda by Idi Amin, or under pressure to leave Kenya
(Zolberg et al., 1989: 65-66). Despite their reluctance, the authorities had
little choice but to admit those who held British passports, about 40,000 al-
together; but this reinforced Britain's determination to redefine British
nationality more narrowly, so as to exclude non-white colonials, and to enact
legislation disaggregating the holding of a British passport and the right to
live in Britain. This is particularly significant today with respect to the ap-
proximately 3.25 million Hong Kong Chinese who hold British passports (NYT, July
23, 1989). ‘

The impact of the refugee crisis that arose in the developing world in the
1970s was initially limited because few of the refugees had connections with
Europe. Europe's benevolent disposition during this period is indicated by the
European Parliament's adoption in 1976 of a recommendation on the situation of

"de facto refugees," which urged countries to apply the Geneva definition
liberally, focusing on the unwillingness of the refugees to return to their
country of origin for valid reasons (Costa-Lascoux 1987: 242). However, the
"hydraulic" nature of the world migratory system, whereby when obstacles are
erected to deflect flows in one place, pressures for admission increase else-
where, foreclosed Europe's persistent insulation.

The crisis itself is attributable to a conjunction of several factors. As

in the past, refugees are a by-product of two major historical transformations,

the formation of new states and attempts to change or to maintain traditional
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social orders, particularly based on control of land; however, today they

are occuring under conditions that occasion more massive population displace-
ments (Zolberg et al., 1989). Violent conflicts are more destructive today be-
cause both governments and their opponents have access to firepower in all its
forms. The impact of violence on poor and densely populated countries is par-
ticularly catastrophic because it often reduces agricultural production below
the subsistence level. Given the availability of roads, bicyles, and trucks,
even very poor peasants are today much better able to flee violence than their
forebears. The shift of the locus of confrontation between the superpowers to
the periphery in the wake of the thermonuclear stalemate fostered the inter-
nationalization of domestic conflicts, providing antagonists with substantial
external support, and hence making for more extensive and protracted confronta-
tions. The circumstances of the 1970s also fostered bureaucratic
authoritarianism among the "NICs," including its most virulent form, the
"national security states" of South America.

One measure of the crisis is that in the late 1970s there was a step-level
increase in the total number of refugees in need at a given time from a previous
range of between five and ten million, to a higher one of between ten and fif-
teen. At the end of 1988, the figure stood at 14.4 million; moreover, refugees
abroad constitute but one segment of the total number of persons uprooted by
violence; the same upheavals also produced 14-20 million internally displaced,
bringing the current world-wide total of those uprooted to at least 30 million
(USCR, 1989).

The vast majority of those outside their country remain within the region
of origin, in some of the world's poorest countries, themselves badly hit by the
global economic downturn, wherg opportunities to resettle and fend for them-
selves are extremely limited. A mounting proportion linger on indefinitely, un-

able either to return to their country of origin or to find a permanent haven,
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parked in camps while awaiting resettlement to a "third country"” willing

to take in some "quota" refugees. But their status is often ambiguous because
displaced persons in the developing world are much more likely to be victims of
generalized violence than of "persecution” properly speaking. This is compounded
by the fact that the character of refugee-generating conflicts also negates the
distinction between "political" and "economic" causes of displacement. By and
by, sizeable numbers enter into the world migratory stream. However, the swell-
ing of the refugee population came at a period of economic retrenchment for allb
but oil-producers; in the face of rapidly mounting unemployment, the affluent
liberal countries imposed more severe restrictions on general immigration and
were more reluctant to take in refugees for permanent settlement as well. Con-
currently, in the face of closing doors, people from developing countries cast
out by desperate economic conditions were driven to try their luck as asylum
claimants.

Europe was called upon for the first time to take in "quota" refugees from
the developing world under the aegis of the UNHCR after the Pinochet coup of
1973, which drove out also many refugees from other Latin American countries who
had found asylum in Chile. Understandably, given its role in the affair, the
United States refused to grant asylum to any of Pinochet's victims. France,
Britain, and Spain took the largest numbers. Other Latin Americans flocked to
Spain as well under an informal "law of return” for people of Hispanic descent;
albeit not granted refugee status, they were given work permits and granted
citizenship after only two years. The "boat people" crisis of 1979 prompted the
convening of an international refugee conference, which again led to the or-
ganization of a quota system for taking in refugees, but in much larger numbers.

Because of historical ties with the area, France was the largest European
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receiver; Britain accepted 17,000; Germany was initially reluctant to par-
ticipate, but ultimately agreed to take in a 20,000 share (Aleinikoff, 1984:
200, n.65).

As of the early 1980s, about two-thirds of the 700,000 registered refugees
originated in eastern Europe; the second largest group were the Indochinese
quota refugees; and the third group were Latin Americans. Non-European ap-
plicants then increased very rapidly, mostly "spontaneous” asylum seekers, who
appear more threatening than quota refugees because the receivers have no con-
trol over the process. The main groups were Turks, Tamils (from Sri Lanka),
Pakistanis, Bangladeshi, Afghans, and Iranians, including many young men escap-
ing war-time military service; to these were added Africans from a variety of
countries. The distribution of claimants was determined by a combination of two
factors: relative ease of entry, and attractiveness of conditions for ap-
plicants. The response was a general hardening of criteria for admission, as
well as efforts to render access to the receiving couﬁtry's borders more dif-
ficult (Costa-Lascoux, 1987).

The impact of the crisis was most dramatic in Germany, where the number of
asylum claims filed escalated from 5,595 in 1973 to 107,818 in 1980. The refugee
issue intruded into the 1980 electoral campaign, when opposition Christian
Democrats accusing the Schmidt Coalition of incompetence and excessive
leninency; the Mayor of Frankfurt, whose city bore the greatest load because the
airport is a hub for Europe-Asia flights, asked that new arrivals be relocated;
they were sent to Bavaria, where Premier Franz-Joseph Strauss in turn demanded
that determination of the claims take place at the border itself. In response,
the government tripled the number of courts handling refugees; made entry visa
mandatory for travelers from Ethiopia, Sri Lanka, Afghanistan, India,
Bangladesh, and Pakistan, as well as Turkey; and barred refugees from working

during their first year in Germany. Food and shelter continued to be provided,
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iﬁ accordance with German law, but the refugees' movements were now
restricted. However, applicants from eastern Europe were processed rapidly and
granted asylum almost without exception.

As the result of these measures, further reinforced after the Kohl govern-
ment came to power, by 1983 applications were reduced to about 20,000. However,
they began rising again afterwards and reached 74,000 in 1985, about half arriv-
ing from the DDR via West Berlin. This arose because local agencies of the DDR's
Interflug airline throughout the developing world were happy to sell a round
trip ticket to Berlin to anyone with a tourist visa for some other eastern
European destination. The DDR authorities concomitantly issued the appropriate
transit visa. Although the travelers often bore false passports, with equally
fake visas, this was of little concern to the DDR since there was no likelihood
they would remain on its territory. Upon landing in East Berlin, the travelers
quickly crossed by subway to West Berlin, to which the western Allies maintain
free access by virtue of World War II settlements, and either filed an asylum
claim locally or continued on by train to the Federal Republic and points
beyond. Although the ratio of approval was steadily reduced, in 1986 Foreign
Minister Genscher revealed that of every ten people refused asylum, only three
in fact left the Federal Republic.

In mid-1986, with new legislative elections in the offing, West Berlin,

"the last open door to Western Europe," was swamped by new flows (NYT, July 25,

1986; The Economist, July 26, 1986: 39--40). In response to sustained demand

from the developing world, Interflug continued its thriving business; however,
under pressure from the Scandinavian countries to implement visa requirements,
as noted below, the DDR authorities merely dumped those without visas on the
subway at Friedrichstrasse.20 yith access to other countries closing down, most
of those coming through this "Berlin loophole" remained in the Federal Republic.

In July 1985, Bonn negotiated a committment from the DDR to refrain from selling
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flights to Sri Lankans unless they could show a visa delivered by a western con-
sulate in Colombo, in return for expanding an interest-free "swing" credit from

$285M to $404M (The Economist, Aug. 23, 1986).21 Nevertheless, claimants con-

tinued to come, reaching 74,000 in 1985. In July of the following year, Foreign
Minister Genscher put the issue of the loophole on the agenda of discussions
with Sec. Gorbachev, and in early August, about the time of the commemoration of
the 25th anniversary of the Wall, the western Allied powers in turn expressed
their concern to the USSR (Le Monde 10-11 Aug. 1986).22 New rumors surfaced that
Bonn was prepared to pay 1.5 million DM to obtain the DDR's further cooperation
in extending enforcement of the Tamil visa requirement to all refugees (Le

Monde, Aug. 19, 1986; The Economist, Aug. 23: 39). On September 18, the DDR

authorities announced --by way of the SPD leader-- agreement to this effect as
of October 1, "in view of the introduction of visas in many countries of western
and northern Europe." Although Bonn insisted no financial concessions had been
made, they indicated the concession removed the last abstacles to an accord on
environmental aid, whereby Bonn would help pay to clean up East German in-
dustrial pollution, as well as another on technical and scientific cooperation,
which would give the DDR better access to western technology. A few days later
Bonn announced it thwarted an attempt to rush 27,000 Iranians before the dead-
line of October 1 from Turkey by bus via Bulgaria (NYT Sep. 29, 1986)

With elections once again pending, groups from the extreme right demanded
a revision of the constitution to eliminate the right of asylum. While resisting
this, on both internal political grounds (a revision requires a two-thirds
majority) and because it would harm the country's hard-earned international re-
spectability, in August 1986 Chancellor Kohl intoned once again that "We are not
a nation of immigrants, and we_do not want to become one," and announced
proposals for an array of yet more draconian deterrrent measures. They included

posting officials at border points to make an immediate determination of claims
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whenever possible; extending the work ban from two to five years; confin-

ing the claimants in camps while the procedure was pending; and denying asylum
to any person who spent over three months in another receiving country ("first
asylum rule"). With respect to border controls, he proposed requiring people
from "problem" ccuntries to have advance transit visas for stopovers at German
airports; fining airlines $1,000 for each person boarded without proper visa,
and making them bear the cost of returning such travelers to their home
countries. These proposals were approved by an all-party Round Table convened in
September. Despite the accumulation of deterrents, in 1988 the number of
claimants reached 103,000, not including people originating in the DDR or ethnic
Germans. Following the victory of the Republican Party in Berlin in early 1989,
Chancellor Kohl pledged to speed up the process of application, and to insure

that those rejected are booted out (The Economist, Feb. 18, 1989: 49).

Mutatis mutandis, similar developments took place in other countries, with

Tamils as the initial object of deterrence. In the fail of 1984, Switzerland
peremptorily rejected the claims of all but 1 of 1,700 Tamils in Bern on the
basis of a report from its own civil servants that the violence to which Tamils
were subjected in Sri Lanka was the result of "clumsiness" on the part of the
authorities rather than of "a determination to exterminate them," and that they
were not subject to discrimination. Henceforth, those turned down were to be ex-
pelled (Le Monde, Oct. 4, 1984). The backlog of pending claims rose to 22,000
the following year, while those who filed them remained in the country. In the
October 1985 elections, a xenophobic party obtained a surprising one-fifth of
the votes in Geneva, becoming the largest party in the cantonal assembly; a
similar party scored write-in victories in Lausanne as well. However, there was
also a humanitarian reaction, mostly under Church leadership, insisting that
"the boat is not full" (Le Monde Nov. 16, 1985). Applicationz were filed at the

level of 1,000 a month in 1987, with the leading groups including Turks,




Iranians, Africans, and Sri Lankans; the rate of acceptance declined from

90 per cent to 12, but remained at 30 for Eastern Europeans. Despite opposition
from both Protestant and Catholic church groups, in April 1987 voters approved
by a 2-1 margin a government-initiated proposal for further restrictions. They
include power to indefinitely limit the admission of refugees in case of a sud-
den increase in arrivals; limitiation of asylum-seekers to 24 border-crossing
points; disposition of their claims within 12 hours; internment of those
rejected for up to 30 days to prevent them from going underground to avoid

deportation (NYT, Apr. 6 and May 30, 1987; The Economist, Mar. 28, 1987).

However, at the end of 1988 a referendum initiated by the Action Nationale for

reducing the foreign population over the next decade and a half, and including
refugees within the maximum, was rejected by a similar ratio (Le Monde, Dec 6,
1988). The major reason for opposition was undoubtedly fear of losing foreign
labor; but the government also pointed out in case of approval, it would have to
denounce international conventions on refugees, as weil as agreements with
France and Italy regarding border-crossers.

Asylum-seekers recorded in France rose from 3,070 in 1977 to 7,864 in
1980, and 11,196 two years later (Aleinikoff, 1984: 197). In the fall of 1984,
the French authorities deported forty Tamils to Berlin via Vienna, after dispos-
ing of their claim in three days, during which they were housed at Orly airport
at the expense of the airline which had brought them in. Nevertheless, numbers
continued to mount: 20,000 new applications in 1984, 25,000 in 1985. To reduce
the accessibility of its borders, France imposed advance visa requirements on
all non-European Community nationals, and penalized airlines that landed
travelers without them. These deterrents initially proved remarkably effective:
there were 26,000 asylum applipants in 1986, out of which 10,600 were approved,
and France was able to issue judgments within six weeks of filing. The Front Na-

tional has been exercising pressure to reduce these numbers further, but this is
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counterbalanced by the mobilization of a strong associational network, in-

cluding the popular S.0.S. Racisme, on behalf of liberalization. In mid-1988,

the director of OFPRA resigned on the grounds his organization lacked the means
to carry out its mission (Le Monde, June 28, 1988).

Denmark liberalized its asylum law in 1983, and as of mid-1986 claimants
were landing at the rate of nearly 1,000 a week, prompting massive resignations
from the Red Cross. The government confined entrants awaiting determination of
their claims on ferries, much as New York City does with criminals, and decided
that only people in direct danger would have the right to enter Denmark without
visas. This was designed largely to deter Iranians arriving from Turkey or Ger-

many (The Economist, Oct. 4, 1986). Thanks to new policy, admissions were

limited to 9,000 for 1986 as a whole, and reduced further to only 1700 in the
first ten months of 1987. Nevertheless, advocating more draconian measures, the
ultra-right Progress Party jumped from 4 to 9 seats in the September, 1987, par-
liamentary elections. Danish restrictions deflected tﬁe flow from the Middle
East to Norway, where applications soared to 6,500 in the first ten months of
1987; they included also 1,000 ethnic Albanians from Yugoslavia. Some of the new
arrivals were also confined to a ship docked at Oslo.

In early 1985, Sweden was faced with escalating numbers of asylum-seekers
arriving by ferry from Sassnitz, in the DDR. The Swedes'then imposed a visa re-
quirement on nationals from the relevant countries, and imposed fines on East
German ferries which landed people without them (Le Monde, Aug. 24, 1985). It
should be noted that Sweden concurrently continued to accept quota refugees by
agrement with UNHCR, for a total of 12,000 admissions in 1987. In the face of
urban rumblings, the election of right-wing candidates to the municipal council
of Malmo, the government decided to scatter the refugees throughout the country;
however, at the initiative of a rightist group, in the fall of 1987 one of the

towns voted by referendum to reject thirty-five refugees assigned by the central
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gévernment (Economist, Nov. 14, 1987). A similar policy of decentraliza-
tion prompted a parallel reaction in the Netherlands, where despite adoption the
principle of first asylum, applications grew from 5,865 in 1988 to 12,000 the
following year (Liberation, Paris, Oct. 3, 1987). The Belgian government ob-
tained the authority to expel anyone who might constitute a threat to public or-
der or national security, and instructed consular officials to carry out special
checks at airports in developing countries of flights going directly to Belgium.
Britain imposed a visa requirement on Tamils in 1985, and in October 1986,
against the advice of the Foreign Office, extended this to the other non-white
Commonwealth countries (India, Bangladesh, Nigeria, and Ghana), as well as
Pakistan. The ratio of acceptances declined from about half in the early 1980s
to 12 per cent in 1986; fewer than 4,000 were admitted to file claims, and
nearly all those admitted were granted "exceptional leave" to stay, which allows
the government to review their cases annually and enables them to apply for per-

manent settlement only after seven years (The Economist, Oct. 17, 1987). In Oc-

tober 1987, however, a court of appeals ruled that the Home Secretary had misin-
terpreted the law when denying refugee status to six Tamils on the grounds they
failed to produce evidence of actual persecution, since the Protocol merely re-
quires "reasonable fear" of persecution. The Home Secretary indicated if the law
lords concurred, he would consider introducing legislation to maintain the
present policy [TO BE FOLLOWED UP].

Overall, some 750,000 people arrived in Europe seeking asylum from 1977 to
1986, with 200,000 in 1986 alone. However, it is impossible to get information
on how many people were turned back before they could apply; for example, about
100,000 claimants entered Germany in 1988, but reportedly, another 124,000 were
denied entrance (IHT, Mar. 28, 1989, citing the Minister of Interior as reported
in Der Spiegel). Despite the hue and cry, asylum seekers admitted in the three

years 1984-86 ranged from a minimum of 240 per million population in hard-nosed
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Britain, to a maximum of 5000 per million in generous Sweden. The largest
groups were Tamils (50,000) and Iranians (40,000). As of the end of 1988, ten of
the European states ranked among the fourteen top resettlement countries in the
world as a whole (USCR 1989: 36). In terms of refugees resettled in relation to
indigenous population, among the industrial democracies Australia is the most
welcoming (1/109), with Canada next (1/117). Then come Sweden (1/126) and Den-
mark (1/192), which outrank the United States (1/211); the ratio then drop very
rapidly --Switzerland and France a mere 1/330, and Germany 1/855 (Britain, Bel-
gium, Netherlands were not included in the source table).

Following enactment of the Single European Act, both governments and ad-
vocacy organizations called for a coordinated policy in preparation for 1992.
Joly (1989a) has pointed out that for government the issue of asylum policy

brings to mind security and control; and The Economist commented in the same

vein that if the bureaucratic view of "harmonization" were followed, "All
Europe's rules would then drop to the level of the most LePennish" (editorial
dated May 7, 1988).

Throughout her interviews, Joly found officials identified refugees as
Third World immigrants trying to circumvent immigration controls. One of the
major concern of "harmonization" is to foreclose successive applications which,
as one French civil servant pointed out, might enable someone to live in Europe
for 36 years before being finally expelled. They are also seeking to achieve a
more balanced distribution of refugees among countries: for example, France is
trying to persuade Italy --which now recognizes only Europeans-- to drop its
geographical limitations, as well as Spain to keep asylum seekers on its own
territory (particulary Latin Americans). The "Schengen" initiative in this as

with respect to border controls more generally represents an attempt by the
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"northerners" to protect themselves from the consequences of southern per-
meability, and to develop a model that could be imposed on the rest of the Com-
munity.

One of the major issues is the handling of asylum applications. The
guideline here is the notion of "first asylum country," focusing on the idea,
expressed in the proposed directive, that the more a state manifests it; agree-
ment to the arrival or even to the stay of an asylum seeker, the more this state
becomes responsible. The granting of a visa is the most important operational
indicator of such "agreement." Each state would be responsible for expelling
those it turned down, and should they turn up in another, would be sent back to
the original one. The group also proposes to generalize fines for transport com-—
panies lading people without proper documentation, as well as exchange of infor-
mation, notably the creation of a data bank on all applicants to avoid duplica-
tion.

As against this, in 1985 concerned humanitarian.organizations founded the
European Consultation on Refugees and Exiles (ECRE) to develop a comprehensive

plan of their own. Their proposal, entitled A Refugee Policy for Europe, advo-

cates granting asylum to applicants who do not meet Convention critera, but have
a valid claim on humanitarian grounds, as advocated in 1976 by the European Par-
liament. This is particularly relevant to victims of generalized violence, who
as noted earlier constitute a large part of contemporary refugees from the
developing world. Some victims of economic circumstances would qualify as well
if the hardship is the direct result of political oppression. The proposal would
also restrict the ability of governments to deter applicants and to deport un-
successful ones, on the basis of recent court decisions which ruled that Art. 3
of the European Convention on Human Rights, prohibiting inhumane and degrading
treatment, could be invokved to prevent refoulement, and Art. 8, protecting

family life, to stay the deportation of family members. In the editorial men-

34




tioned, The Economist endorses the broader "humanitarian" definition as well,

and proposes separating refugee from immigration policy, with an EEC official
appointed as Commissioner for Refugees for the Community as a whole. An addi-
tional practical suggestion is to levy an annual charge on member countries
which, per head of population, take fewer than the average of reognized
refugees, to be redistributed among those who take in more.

Although refugees from the developing world remain the major concern, the
liberalization of exit in eastern Europe, advocated for so long by western con-
stitutional states, is prompting them to have second thoughts. Should these be-
come the basis for policy, most of the population of the countries involved
would remain immobilized because they would have no place to go.

The main stage is once again the Federal Republic. As of 1987, in keeping
with previous policy, asylum claimants from eastern Europe remained privileged,
and allowed to work after one year. (NYT Aug. 28, 1986). However, a problem was
in the making here as well, particularly with respect.to Poles. The Minister of
the Chancellery pointed out that when the decision was made in 1966 not to expel
any refugee from the Soviet bloc, eastern European countries had strict travel
regulations; now, however, 400,000 Poles were granted visitors' visas every
year, and many of them overstayed. At this time, there were an estimated 170,000
East Europeans without asylum, 100,000 of them Poles. The government therefore
reduced the duration of these visitors' visas from three months to one or two,
and undertook a general review of its asylum policy for Eastern Europe as well.

The steady liberalization of exit, combined with deteriorating conditions,
also fostered the relocation of many of eastern Europe's remaining ethnic Ger-
mans (outside the DDR), in accord with the long-established wishes of successive
Bonn governments, which at various time provided economic incentives to this ef-
fect. Estimates of the potential pool run as high as three million --about two

in the Soviet Union, nearly one in Poland, and over 200,000 in Romania. Numbers
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have risen quickly, from 43,000 in 1986 to 80,000 the following year, and

about 200,000 in 1988. Like their post-war predecessors, these spdtaussiedler

("belated refugees") benefit from a constitutionally guaranteed recognition as
German nationals (Art. 116) upon appropriate documentation of their ancestry.
For obvious political reasons, in the past applicants were granted the benefit
of the doubt. However, most of the recent arrivals hardly speak German, if at
all; and there are some indications of a growing traffic in fake documentation
of German ancestry. When receptions camps became hopelessly overcrowded, the
Kohl government pledged vastly increased assistance. Notwithstanding the
government's firm commitment, public reactions have become increasingly nega-
tive, with many questioning the newcomers' status as Germans (Le Monde, Aug. 27,

1988; The Economist, Sep. 10, 1988; NYT, Sep. 14, 1988).

Conclusion

(TO BE PROVIDED IN REVISED DRAFT]

NOTES
» I am grateful to Ursula Levelt for her enthusiastic research assistance in

the preparation of this paper.

1. The emphasis here is on admission of refugees, not "refugee policy" more
generally, which includes assistance to refugees abroad. With regard to the lat-
ter, it should be noted that the Scandinavian countries lead the way on a per

capita basis (%USCR1989: 35).

2. The quotation is cited by Plender from the Bulletin of the European Com-
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munity, I, 11 (1968): 5-6. It should be noted that Plender himself viewed the

matter with skepticism.

3. The myth of "naturalness" is by no means exclusive to the just sanguinis

tradition: in the alternative jus soli tradition, dominant in the United States,

"soil" has the same magical properties as "blood" in the other.

4. I have borrowed this phrase from the title of a recent essay which covers the

subject of uses of foreign labor more generally (%Zolberg, 1987c).

5. I am alluding here to the "left" and "right" components found in many anti-

immigration movements, a combination which makes for strange bedfellows.

6. By enacting an annual cap of 150,000 on immigration from Europe in 1924, the
United States in effect relinquished the use of Europé as a significant source
of labor; but the door was kept wide open for entry from the Western Hemisphere,
a policy which was defended on the grounds it would produce self-regulating
flows of temporary workers from Mexico and Quebec. During World War II the
United States organized a formal guestworker program to recruit Mexicans and
reinstated it at the outset of the Korean emergency. Concurrently, growers

relied heavily on undocumented workers.

7. Instead, these countries were subject to the orthodox stabilization measures
of the IMF, often with no beneficial results in export earnings but substantial
increases in import bills and consequent increases in domestic prices. Con-
comitantly, the liberalization of trade fostered by GATT benefitted only the few

among them that have evolved intc NICs.
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8. This approach was founded on a theory, originating with J. M. Keynes and A.
Sauvy but formalized by W. Arthur Lewis, which stated that growth and full
employment in the more industrialized countries depend on the availability of an
abundant supply of labor --as in the United States in the second half of the
nineteenth century-- and that the problems of the poorer countries could be more
easily overcome if they were able to reduce the pressure of their manpower

surpluses on their society and economy.

9. The leading labor federation in the post-war period was the CGT; although it
played an important role in political affairs by way of its links with the Com-
munist Party, the CGT's refusal to participate in planning and policy-making on
the grounds this would constitute "class collaboration" left things by default

to the employers.
10. For a critical discussion of her analysis, see %Zolberg, 1983b).

11. The expression "unmixing of peoples" has been attributed to Lord Curzon,

with reference to the Balkan Wars (Marrus: 41).

12. The classic case is the Soviet Union which, after the revolutionary
upheavals generated about one million refugees, in the mid-1920's adopted a no-
exit policy. Prohibition of emigration emerged as the common stance of a dis-
parate array of modern authoritarian régimes, including during much of their
1ife Fascist Italy, Spain, and Portugal, as well as Nazi Germany. It can be un-
derstood as a concomitant of state-directed economic autarchy more generally,
particularly in the case of states that seek to overcome underdevelopment by im-
posing great sacrifices on the current generation. In periods of international

tension, the prohibition also prevents dissenters from joining enemies of the
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state But most of all, it serves purely political objectives; since exit is
tantamount to "voting with one's feet," an alternative to protest, authoritarian
régimes which claim to rest on democratic consent cannot afford such concrete
evidence of deep alienation.In addition to Dowty, see the discussion by Albert

0. Hirschman, "Exit, Voice, and the State," in Essays in Trespassing: Economics

to Politics and Beyond (Cambridge: Cambridge University Press, 1981), pp.246-65.

Against this background, emigration may be used exceptionally to relieve ten-
sions, or to rid the state of some unwanted ethnic or national minority;
however, in some cases permission to leave may be disguised as expulsion, or
coupled with humiliating measures, so as to avoid appearing to grant un-

desirables a privilege refused to the majority of nationals.

13. The first High Commissioner for Refugees coming from Germany resigned "in
the conviction that he was virtually powerless..."(%Vernant, 1953: 25). In 1938,
as the crisis became more acute, the Assembly decided'to set up a single High
Commissioner's office responsible for all League work on refugees; but the
severe limits on the High Commissioner were evident from the unwillingness of
member states to assume greater responsibilities in dealing with the crisis. Nor
were they open to persuasion by anyone else, as indicated by the failure of the
Evian Conference initiated by Franklin Delano Roosevelt in 1938 on the problem
of refugees from Germany and Austria --i.e., Jews-- to come up with any substan-
tial solution to their plight. Its one contribution was the formation of an In-
tergovernmental Committee on Refugees, headed from 1939 onward by the High Com-
misioner himself. Nevertheless, inter-war developments were significant in that
they entailed an a distillation of the concept of "refugee" from the European
historical experience to date, and the concretization of this abstraction by way
of the creation of a set of specialized agencies, located within a more com-

prehensive institution that represented an attempt to give substantive expres-
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sion to yet another abstraction, the concept of "international community." This
process fostered the notion that member of the League collectively owed some
obligations to a category of persons designated as "refugees." The notion of
"refugee" thereby gained some independence from the actions of particular
states. The other significant step was a specification of the rights to which
those so identified were entitled --travel documents, education, right to work
in the receiving country, and so forth-- as codified in a 1933 convention relat-

ing to the International Status of Refugees (%Holborn, 1975: 15).

14. Some were disposed of by way of negotiated population exchanges between
neighboring countries, similar to earlier ones in the Balkans. Despite
vociferous protests from many of the people involved, the Allies agreed to
Soviet demands for the return of two million Soviet citizens‘who were outside of
their country, including prisoners of war, forced laborers, and anti-Soviet ac-
tivists who had fought on the German side --mostly noﬂ—Russian ethnics from
European Russia; however, return operations slowed down when it was learned that
that many were being dealt with very harshly. The largest single mass of dis-
placed persons were over twelve million people of German descent --some old set-
tlers, others recently implanted by the Nazis-- who retreated with the German
forces or were expelled from Czechoslovakia, Poland, Hungary, Rumania, and
Yugoslavia; nearly all ended up in the western Allied zones that became the
Federal Republic of Germany. As the result of both foreign policy considerations
and domestic pressures from relevant ethnic groups, the United States opened its
doors to many remaining "displaced persons”; and some of the others went to Com-

monwealth countries or, after 1948, Israel.

15. In the inter-war period the country received some 80,000 Russians, who were

under the protection of the League of Nations High Commissioner for Refugees,

40




and more than a million Central and Eastern Europeans. 400,000 Spaniards fleeing
the civil war were so admitted, but many were interned. Refugees still in France
after Vichy came to power were treated variously according to nationality, rang-

ing from continued protection to betrayal into the hands of the Nazis.

16. As of the mid-1950s France's refugees included about 100,000 Russians and
160,000 Spaniards, left from the inter-war period; and 100,000 Eastern and

Central Europeans, some of them recent arrivals.

17. However, in March 1988, after being turned down by both OFPRA and the Com-
mission, a claimant from Bangladesh obtained recognition as a refugee from an
ordinary court, which acted on the grounds that international conventions take
precedence over domestic law (Le Monde, May 3, 1988: 14). This arose from the
fact that while in the course of being deported to Daéca, he refused to board
the airplane, an offense for which he was indicted and brought to trial. The
defense insisted he was a refugee, and produced new evidence which persuaded the
tribunal. If the accused was a refugee, he had committed no offense. . . Le
Monde reported further that OFPRA insisted the tribunal's determination did not
obligate them to deliver a refugee card, but that they would probalby reexamine

the case.

18. It might be noted that although the United States at this time did not
adhere to the Protocol, its own legislation provided for admission of all
"defectors from Communism," even when it was clealry established that their mo-
tive for leaving was mainly the aspiration to economic betterment (%Zolberg,

1988a) .
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19. As of 1957, for example, Germany had 60,700 refugees, approximately one-

third of the total enumerated by the UNHCR in Europe as a whole, many of them
probably recent arrivals from Hungary. Another 59,000 were in Austria (mostly
recent arrivals from Hungary, about half of them in transit camps), and 36,000
in France --many of them old-time Spanish oppcnents of Franco (%Holborn, 1975:

429).

20. Besides reaping income from the air traffic, the DDR may have been taking
advantage of the situation to promote its long-established objective to get the
Allied authorities to impose normal border controls at the access points to West

Berlin (ibid.)

21. Such financial negotiations were not new, as the Federal Republic had ear-
lier paid the DDR to extract dissidents from jail, or for issuing exit permits,

as well as Poland for allowing the emigration of ethnic Germans.

22. The Berlin loophole had repercussions overseas: on August 11, 154 Tamils
were found drifting in open lifeboats off the coast of Newfoundland; upon inves-
tigation it turned out they embarked the previous month on a German-ownded ship
of Honduran registry at Hamburg, an operation for which the captain admitted

pocketing DM700,000.

42




BIBLIOGRAPHY
Aleinikoff, T. Alexander. "Political Asylum in the Federal Republic of Germany

and the Republic of France: Lessons for the United States." University of

Michigan Journal of. Law Reform 17 (1984): 183-241.

Arendt, Hannah. The Origins of Totalitarianism, new ed. New York: Harcourt,

Brace and Jovanovic, 1973.
Burawoy, Michael. "The Functions and Reproduction of Migrant Labor: Comparative

Material from Southern Africa and the United States." American Journal of

Sociology 81 (March 1976): 1050-1087.

Brubaker, Rogers. Traditions of Nationhood in France and Germany. New York: Un-

published paper, 1987.
Castles, Stephen. "The Guests Who Stayed --The Debate on “Foreigners Policy' in

the German Federal Republic." International Migration Review 19, no. 3

(Fall 1985): 517-534.

Cohen, Robin. The New Helots: Migrants in the International Division of Labor.

Aldershot: Avebury/Gower, 1987.
Costa-Lascoux, Jacqueline. "Refugies et demandeurs d'asile en Europe." Revue

Europeenne des Migrations Internationales 3, no.1 and 2 (1987): 239-2686.

Dowty, Alan. Closed Borders: The Contemporary Assault on Freedom of Movement.

New Haven: Yale University Press, 1987.

Freeman, Gary P. Immigrant Labor and Racial Conflict in Industrialized

Societies: The French and British Experience, 1945-1975. Princeton: Prin-

ceton University Press, 1979.

Gilpin, Robert. The Political Economy of International Relations. Princeton:

Princeton University Press, 1987.

Goodwin-Gill, Guy S. The Refugee in International Law. Oxford: Oxford University

Press, 1983.




Holborn, Louise W. Refugees: A Problem of Our Time. The Work of the United Na-

tions High Commissioner for Refugees 1951-1972 . Metuchen, N.J.: The

Scarecrow Press, Inc., 1985.

Kulisher, Euguene M. Europe on the Move: War and Population Changes, 1917-1947.

New York: Columbia University Press, 1948.

Lillich, R. The Human Rights of Aliens in Contemporary International Law. 1984,

Marrus, Michael . The Unwanted: European Refugees in the Twentieth Century. New

York: Oxford University Press, 1985.

Organization for Economic Co-operation and Development. Migrations, Growth, and

Development. Paris: OECD, 1979.

Papademetriou, Demetrios G. Bilateral and Multilateral Agreements and National

Immigration Policies. Bellagio, Italy: Paper presented at Seminar on

Emerging Issues in International Migration, IUSSP, 1985.
Pennix, Renus. "International migration in.western Europe since 1973: Develop-

ments, mechanisms and controls." International Migration Review 20, no.76

(1986): 951-972.

Plender, Richard. " "An Incipient Form of European Citizenship" ." In European

Law and the Individual, edited by Jacobs, F.G., 39-53. ?: North-Holland

Publishing Co., 1976.

Plender, Richard. International Migration Law. Dordrecht: Martinus Nijhoff (2nd.

ed.), 1988.

Polanyi, Karl . The Great Transformation: The Political and Economic Origins of

Qur Time. Boston: Beacon Press, 1957.

Portes, Alejandro. "Migrétion and Underdevelopment." Politics and Society 8,

no.1 (1978): 1-48.
Portes, Alejandro. "International Labor Migration and National Development." In

U.S. Immigration and Refugee Policy: Global and Domestic Issues, edited by

Kritz, Mary M., 71-92. Lexington, MA: D. C. Heath, 1983.

43




~

Zolberg, Aristide R., Astri Suhrke, and Sergio Aguayo. Escape from Violence:

Conflict and The Refugee Crisis in the Developing World. New York: Oxford

University Press, 1989.

45




