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Abstract 

Post-war constitutional reconstruction in Western Europe in the aftermath of the 
Second World War was strongly influenced by the desire to prevent a repetition of what 
had happened. Priorities were guarantees for democratic government and respect for 
human rights, but above all for political arrangements which would promote stability and 
offer safeguards against the excesses of the recent past. 

In some countries, mainly the smaller ones, reconstruction consisted chiefly in the 
restoration of generally stable forms of government disrupted by war. In others, 
notably France and Italy, new constitutions had to be drawn up, whilst in the Western 
part of Germany a new state took shape in 1949 with the drafting of the Basic Law. 

In respect of the form of government, constitutional reconstruction af ter 1945 
saw the re-affirmation of parliamentary methods and structures, usually operating under 
multi-party conditions. In one major instance, France, parliamentary government of 
the traditional type worked indifferent ly, with the result that executive instability 
became a serious handicap. Elsewhere, parliamentary government, whether 'stabilised' 
in the West German manner or corresponding to the straightforward liberal model with a 
dominant elected chamber, has endured successfully for the past four decades. That 
this is so is attributable in part to the willingness of political parties to collaborate 
effectively in the maintenance of coalition relationships for the purposes of government, 
and in part to the steady increase in economic prosperity and individual social security 
occurring throughout Western Europe since 1950 or thereabouts. In short, the 
achievement of constitutional stability has been greatly assisted by the maintenance of a 
favourable social basis. 

Radical reappraisals have subsequently been rare. . But one occurred in France in 
1958 which resulted in the establishment of a mixed presidential and parliamentary 
regime, with the parliamentary elements considerably modified to make way for a 
stronger executive authority. This example has had little influence elsewhere and when, 
in 1975 and after, Spain received a new constitutional structure, it embodied the 
parliamentary form of government under a constitutional monarch. 

Basic political and civil rights have been widely acknowledged and, for the most 
part, reasonably well protected in post -war Western Europe. A keen preoccupation 
with human rights as indicative of individual freedom and autonomy is a relatively 
recent development pointing towards more meticulous constitutional checks on 
governments and law-makers than were generally regarded as necessary in the years of 
post-war reconstruction. This trend is manifest at a supra-national level in Europe too. 
Federal solutions remain relevant, chiefly because the evolution of the European 
[Economic] Community points in some degree in that direction. 

The post-war record of constitutional stability is a remarkable one. If there are 
challenges for the near future they appear to stem from two dilemmas. First, 
parliamentary government in Western Europe is essentially party government by 
professional politicians: can the authority of such a ruling élite be maintained in 
conditions of competitive democratic politics? Second, the moral foundation for 
constitutional stability includes a strong emphasis on individual autonomy and well-
being: how can this in the longer term be reconciled with the social discipline which 
may be necessary to permit effect ive action on such matters as environmental protection 
and the conservation of natural resources? 
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Introductory Remarks 

Constitutional reconstruction in Western Europe in and after 1945, and indeed 

such imposed re- construction as took place in Central and Eastern Europe too, was 

carried out in the aftermath of war, destruction and defeat. It was these harsh 

constraining conditions which defined to a large extent the problems to be dealt with 

and the priorities of those involved. The character of the post-war reconstruction can 

only be understood in relation to the particular circumstances in which it occurred. 

Whilst reconstruction points our attention to past experience, reappraisal tends to 

suggest different preoccupations. Of course, a process of reappraisal can itself be set 

into the past as an event or set of events, and then it is possible, at least in principle, to 

treat it on the same terms as reconstruction. But often we are inclined to treat 

reappraisal as an exercise we undertake in the here and now. We take stock of the 

various reconstructions and re-appraisals which have occurred, and then seek to 

reappraise the situation now reached in relation to our own preoccupations and concerns. 

This procedure inevitably involves the risk of distorting eariier experience, of seeing 

what has been done with its varying record of success and failure, in terms of what we 

might like to do or think ought to be done now and in the future. For the most part an 

effort will be made here to mitigate the risks just alluded to by keeping the emphasis on 

past experience so that both reconstruction and reappraisal are considered in their varied 

historical contexts. Only towards the end of this paper, when some attention is given to 

present-day challenges and broader judgements on European constitutionalism and its 

prospects for the future, will there be a shift to a more explicitly normative discussion. 



The Circumstances of Constitutional Reconstniction at the end of Thg Sgçon4 Wpr^ W^r. 

The need for reconstruction was imposed by the conditions prevailing in many 

parts of Europe when the Second World War came to an end. The war had engulfed 

the whole of Europe with the exception of the two traditionally neutral states, 

Switzerland and Sweden, the Iberian peninsula where Spain and Portugal chose to remain 

neutral, and the Republic of Ireland which also stayed neutral. Everywhere else 

invasion, occupation, and the clash of warring armies occurred. The Nazi regime in 

Germany first took over most of the continent and was later to be driven back and 

defeated by the forces of the Soviet Union from the East, and of the USA, Britain and 

their allies from the West. The consequences of this immense conflict are in broad 

terms familiar enough: devastation and social dislocation occurred on a wide scale; 

whole populations were uprooted and put on the move; the economies of most countries 

were ruined; traditional political and administrative institutions were in many countries 

destroyed or rendered inoperable; military occupation was imposed on Germany and 

Austria, and something not entirely dissimilar followed in Eastern Europe in the wake of 

the decision to treat that part of the continent as belonging to the Soviet sphere of 

influence. 

Much of Europe, and especially Germany, faced a political vacuum. The 

perception of having to face up to the consequences of defeat was strong, not only in 

Germany, but to a certain extent also in Italy, France and Austria. And in Eastern 

Europe many of the regimes which had disappeared had also been burdened with 

negative images of failure and defeat. Psychologically this awareness of defeat, of 

having failed to prevent the devastation of the continent, was important: it pointed to 

the overriding need to devise constitutional arrangements likely to be more durable than 

those of 1919 and the era of national self-determination. Thus for many societies after 

1945 the reconstruction was strongly motivated by a desire to secure protection against 

past mistakes and above all to establish conditions of stability and security both within 



individual states and in the relations between them. The process has been characterised 

by one well-known political theorist as a series of 'negative revolutions', animated by a 

political theory committed to 'moderation and compromise'. There is much force in this 

judgement.^ 

The reconstruction in post-war Europe was, furthermore, decisively shaped by 

political events which ensured that the reconstruction would take place on very different 

terms in the Western and Eastern parts of the continent. Soon after 1945 - indeed 

portents of this change were evident even before the war ended in Europe - the alliance 

between the USA and the USSR fell apart. The Soviet Union made clear its 

determination to treat Eastern Europe as the outer defences of its empire, and to see 

introduced in all the countries in that area suitably compliant Communist regimes. This 

process of Gleichschaltung was not completed until 1948 when Czechoslovakia was 

brought firmly within the fold, and indeed one potential client state, Yugoslavia, 

actually broke away from Soviet domination in 1948 in order to assert its independence 

and the right to introduce its own brand of communism. The overall effect of the Cold 

War and the division between East and West was, of course, that the central and Eastern 

European states were reconstructed under Communist regimes. In relation to 

constitutionalism and genuine constitutional government they became uninteresting. It is 

only very recently that this position appears to have changed radically with the prospect 

of a real constitutional reconstruction coming within reach in several states, notably in 

Hungary and Poland. This paper will not however, consider the Eastern parts of 

Europe at all. It will be assumed that our concern is with the West. For only here was 

it practicable after 1945 for serious constitutional argument to occur and real efforts to 

be made to devise regimes establishing constitutional safeguards. 

One other aspect of the political circumstances in Western Europe has to be 

stressed. This is that there was a widespread feeling in favour of some kind of 

European unity. It was recognised that Europe had suffered greatly from nationalism 



and its excesses, and had as a result paid a heavy price for failure to overcome its own 

internal conflicts. Not surprisingly, this view of past experience produced a reaction in 

favour of bringing the European states closer together. It was to take a few years after 

1945 before various institutional schemes for European cooperation, integration and 

union came into operation. Nevertheless, the reaction against national exclusiveness and 

in favour of far closer ties amongst the European states did have an effect on 

constitutional reconstruction. There was to be less emphasis on national identity, a 

greater readiness to acknowledge the claims of minorities to special treatment, and some 

disposition to tone down in the sphere of inter-state relations the earlier stress on 

untrammelled national sovereignty. 

One country in Europe occupied a peculiar position in relation to the 

reconstruction. This was Great Britain. After the USA and the USSR it was the most 

important of the victorious powers, and the only one with world-wide interests and 

commitments. Its institutions had carried the country successfully through six years of 

war, including times when ultimate victory seemed a remote prospect. Moreover, after 

1945 Britain became heavily engaged in the reconstruction process in Western Europe as 

an occupying power responsible for large parts of Germany. Quite obviously, in these 

conditions there could be no question of reconstruction in Britain itself. The soundness 

of its institutions appeared to have been fully confirmed, and it was widely believed that 

the British constitutional tradition was uniquely valuable. Britain was, therefore, both a 

guiding hand in much of the constitutional reconstruction after 1945, and a rather 

detached observer of it. It was only long after the constitutional practices of several 

West European countries had been revitalised that it became fashionable in Britain to ask 

questions about the case for a reappraisal of its particular brand of constitutionalism. 



Varieties of Post 1945 Reconstruction 

Despite the fact that most European countries had felt the direct impact of war, 

there was not after 1945 a wholesale reshaping of constitutional conditions right across 

Western Europe. What happened in many countries was more like restoration and 

refurbishing. The approach to reconstruction varied widely, and was much influenced 

by the degree of authority and respect enjoyed by pre-existing political institutions and 

those holders of political office who had been driven into exile. 

Undoubtedly it was in Germany (or rather in that part of it under the control of 

the Western Allies), France and Italy that the need for a complete re-writing of earlier 

constitutional documents imposed itself most decisively. But in several smaller countries 

reconstruction was more limited in scope and consisted chiefly in a restoration and 

reaffirmation, sometimes with amendments, of constitutions in force before 1939. This 

was the case in all the parliamentary monarchies -Norway, Denmark, Holland, Belgium 

and Luxembourg. Here the pre-existing constitutions were put back into operation, and 

only in Belgium was there for a while some argument about the future of monarchy 

itself, prompted chiefly by the ambiguous behaviour of Leopold III in relation to 

Germany during the Second Worid War. Eventually, this argument was resolved by 

Leopold's abdication in 1950 in favour of his son, Prince Baudouin.. 

Three other states which fell outside the sphere of Soviet control also 

reconstructed by reverting to constitutional provisions identical with or very similar to 

those in force before the Second Worid War: Finland, Austria, and Greece. In the case 

of Greece the outcome was political instability and periods of military rule right down 

to the establishment of the present constitution in 1975. As to Austria, there the 

constitution of the First Republic as modified in 1929 was re-introduced when the 

country came under four-power occupation in 1945. Eventually, neariy a decade later 

in 1955, it proved possible for the occupying powers to agree on their own withdrawal 



and the restoration of complete Austrian independence. By then, the Second Republic 

was a going concern. 

So there remain three examples of thorough-going constitutional reconstruction in 

the largest and most populous of the Western European countries - France, Italy and 

West Germany. Some general comments on these three cases are called for before we 

proceed to discuss more comparatively the principal components of the post-war 

constitutional reconstructions. 

In France the Third Republic had been overwhelmed in war. A species of 

puppet Government had ruled part of the country from Vichy, claiming to be a 

legitimate successor to the discredited Third Republic, but committed to very different 

ideas of government from those which had been held to embody the Republican 

tradition prior to 1940. Meanwhile, in exile and claiming a higher legitimacy by virtue 

of its will to continue in the war against Germany was the movement headed by de 

Gaulle which in 1943 assumed the role of Provisional Government of Free France. 

French loyalties were torn apart in so many different directions between 1940 and 1945 

that there was no prospect of simply resurrecting the Third Republic once the war was 

over. In fact when the issue was referred to the people in 1945, the vast majority 

voted in favour of the drafting of a new constitution. 

However, there was no consensus on the kind of constitution it should be. The 

major party groups which emerged in 1944-45 were in considerable disagreement with 

each other, and there was at that time no widespread support for de Gaulle's ideas for a 

constitution designed to strengthen executive authority: Ironically that appeared to some 

to be all too reminiscent of the ideology of the Vichy regime. So it seemed that there 

was no alternative to a return to the classical French Republican tradition. The 

resulting constitution was in its first version rejected in a referendum, but after 



amendment secured acceptance by a narrow margin in late 1946 at a second popular 

vote. 

Conceived without enthusiasm and launched amidst expressions of hostility from 

opposite sides of the political spectrum, the constitution of the Fourth Republic began a 

life which was to last for only twelve years. Indeed, it was hardly a genuine 

reconstruction at all. The constitution provided in effect for a re-vamped version of 

the Third Republic's institutions, but with some modifications to meet the mam 

criticisms which had been made of the Third Republic. For example, there had been 

much criticism of the former Senate and its capacity to maintain a kind of conservative 

veto over most reformist programmes. The Fourth Republic was to have an 

emasculated second chamber (the Council of the Republic) which did indeed remain 

more or less without influence. Above all, however, a change in the electoral system 

back to proportionality and away from single member constituencies with elections by 

two successive ballots, was intended to strengthen the political parties at the expense of 

the largely rural conservative notables who had so often dominated French political life. 

Despite this the notables remained strong, whilst the parties were to prove incapable of 

effective cooperation in government, with the consequence that the Fourth Republic was 

soon to face the reproach that the constitution destroyed executive authority and 

provided no basis for the effective government of the country.^ 

In Italy the case for an entirely new constitution was much clearer. The Fascist 

dictatorship had been superimposed on the pre-existing parliamentary monarchy. This 

had inevitably brought discredit upon that form of government, though it was not a 

foregone conclusion in 1945-46 that it would be replaced. After a popular vote had 

gone against retention of the monarchy, the new constitution of December 1947 provided 

for a pariiamentary Republic. It included a programmatic commitment both to 

decentralisation and to a wide range of welfare policies intended to promote greater 

social equality and solidarity within the whole society. It is in the Italian constitution 

that the eariy post-war sympathy for socialising ideals and qualification of much of the 



traditional individualism of liberal political theory are most vividly exposed. This is 
not, of course, to say that this commitment has found an equally strong expression in 
policies subsequently pursued. In fact this was not what happened in Italy. 
Nevertheless, the emphasis on the social responsibilities of public authorities, derived in 
part from the social teaching of the Catholic Church, continues to have a diffused 
influence on the attitudes of Italian Governments. Amongst its unintended 
consequences is the manner in which it works against all serious attempts to weaken the 
structure of vested special interests, the growth of which has been such a marked feature 
of the post-1945 evolution of the Italian state and economy. 

France and Italy were able to reshape their constitutions autonomously. 
Germany was not able to do that. The country was divided between East and West, and 
subject to the authority of occupying powers. Constitutional reconstruction came 
sooner and was accomplished more rapidly than most observers would in 1945 have 
thought possible. This was essentially a result of the Cold War, and recognition by the 
USA that West German support was needed if Western Europe was to be successfully 
defended against threats from the East. The price of this was the restoration of the 
Western part of Germany as a nearly independent state, a process initiated in 1948 and 
completed in 1949 with the establishment of the Federal Republic of Germany and the 
coming into force of the Basic Law. This new constitution - in principle a provisional 
foundation only for the new state pending reunification of the whole country - was 
produced at the behest of the Western occupying powers. They defined in broad terms 
the political requirements it had to satisfy, and their military representatives had to 
approve in detail the draft constitution as it finally emerged from the Parliamentary 
Council in 1949. Nevertheless, the appearance of a constitution more or less imposed 
on West Germany and embodying requirements alien to the German political tradition is 
deceptive. In the West German case, certain general principles were prescribed - the 
constitution had to be democratic in spirit and federal in form. But how to satisfy the 
principles in the constitution was a matter left largely to the Germans, subject to such 



Views as were expressed when the provisions of the Basic Law came forward for 
approval or were the object of disagreement amongst the drafters of the constitution 
themselves.̂  

Another aspect of the conditions surrounding the emergence of the Basic Law 
deserves to be underlined. This is the fact that political activity had been revived first 
at the local and provincial levels of the society. As early as late 1946 a number of 
provincial or Lâfld administrations were formed, and in the three years following this 
level of government and political life was consolidated. In some instances this went as 
far as elaborate constitutional provisions for these new German Läâ SI- It was on this 
foundation that the Federal Republic was built and it was the constitutional provisions in 
some of the Länder which served as practical models in the drafting of the new federal 
constitution. In other words, there was not a tabula rasa even in the country most 
devastated by war and where the powers of the national political authorities had been 
taken over fully by occupation regimes. 

Forms of Government and CivH n̂H Pnlitical RWhts in the Etfrppr̂ n Rffçpl|̂ tr̂ çti9n 

(i) P̂ rli'amp.ntarv regimes 

Throughout Western Europe those involved in post-war constitutional 
reconstruction came down in favour of a parliamentary form of government. That is to 
say, the new or restored constitutions were designed to confer full legislative authority 
on an elected assembly (co-existing in most cases with an upper chamber with more 
limited powers) which was then responsible for installing and sustaining the political 
executive or Government. Seen from the perspective of the latter, this meant that the 
Government was made responsible to a parliamentary assembly which could withdraw its 
confidence and thus enforce the Government's resignation . 

Essentially this represented a reaffirmation of the institutional arrangements 
recommended in the classic liberal view of parliamentary government evolved in the 



nineteenth century. How relations between Parliament and Government then developed 

depended, of course, on the number, character and behaviour of political parties, those 

features in turn being shaped by a complex range of conditions internal to each country 

as well as by the electoral laws in force. Where parliamentary government had 

previously been stable, generally it remained so after its restoration in 1945: Norway, 

Holland and Denmark provide clear examples of this. In these countries too there was 

such a strong commitment to the negotiation of often intricate coalition agreements 

between competing parties and social groups and organisations, that later their mode of 

parliamentary government was often to be designated 'consociational democracy', a 

democratic regime in which the interplay of numerous associations is mediated by the 

parties to facilitate a continuing consensus on public policy.'^ 

In other countries, notably France and Italy, the record of success in operating a 

parliamentary regime was less persuasive. Both have had multi-party systems in which 

even the dominant parties (e.g. the Democrazia Cristiana in Italy) were internally 

divided, and many of the smaller parties had only tenuous organisations and low 

memberships. In such circumstances the maintenance of stable coalitions tended to be 

difficult or impossible: internal party competition dominated political life, and parties 

had little or no scope for disciplining their elected representatives. Classic 'régime 

d'assemblée' of this sort was in fact the consequence of the constitutional reconstructions 

in both France and Italy: Governments were hard to put together and rarely endured 

more than a year before being ejected from office by movements of opinion in the 

assembly. This kind of executive instability was to be instrumental in bringing about 

the replacement of the Fourth Republic by the Fifth in 1958 when de Gaulle returned to 

power with a mandate for a new constitutional reconstruction. In Italy there has 

occurred no comparable rejection of a form of parliamentary government associated with 

persistent executive instability: clearly ways of compensating for the weakness of 

Governments have been found and, moreover, there is in Italy no widespread perception 

of an acceptable constitutional alternative.^ In any society this alone can be decisive in 



sustaining an established constitutional tradition and whatever institutional methods are 

associated with it. 

The West German Basic Law sought to stabilise the parliamentary form of 

government in a number of ways and, pari passu, to limit the capacity of Parliament 

(the Bundestag) to remove Governments from office without regard to the consequences. 

These protective measures reflected a desire for safeguards against a relapse into the 

unstable parliamentary regime of the Weimar era. They consisted essentially in making 

the Federal Chancellor the sole constitutionally responsible Minister, subject to election 

by the Bundestag and dismissable only when that body at the same time elects a 

successor (the constructive vote of no-confidence procedure).^ These provisions, taken 

in combination with other changes like confining the presidency to a representational 

role and the application of electoral law conditions making it hard for very small parties 

to gain representation, have undoubtedly made for executive stability under the West 

German constitution. On the other hand, it has to be recognised that the overall party 

development in the Federal Republic was after 1949 highly favourable to the rapid 

establishment of consensus and the maintenance of stable coalitions. Splinter parties 

largely disappeared by 1953 at national level, and after 1957 only two major parties and 

one minor party were represented in the Bundestag. It is only since 1983 that there 

have been signs of some loosening up of the West German party system, with four 

parties gaining seats in the Bundestag (one of which, the CDU, consists of two 

distinctive and separately organised wings) and the prospect now of a f if th securing 

representation. If such conditions materialise the constitutional provisions for a 

'stabilised' parliamentary regime would be exposed to more severe tests than they have 

so far had to face. 

A further comment on the character of parliamentary regimes in Western Europe 

is necessary. None of them fully embodies the British principle of parliamentary 

sovereignty, though the constitution of the Fourth Republic of France came near to 



attributing such authority to the National Assembly as the delegate of the sovereign 

people. In most countries parliaments co-exist alongside and in various relationships 

with other institutions in a manner which qualifies their authority. Since all states 

except Great Britain have written constitutions, this has necessarily meant that the rights 

of the elected parliamentary bodies must be limited by the formal provisions of the 

constitution. For example, constitutional amendment is likely to involve special 

procedures, including in some instances a popular vote; certain conditions may be 

entrenched and put beyond parliamentary intervention; and in some cases, the most 

significant of which is the Federal Republic, there may be wide scope for judicial 

review of constitutional disputes, extending as far as the invalidation of legislation held 

to be in conflict with the Basic Law. Such conditions point to a more complex pattern 

of institutionalised checks and balances than was usually associated with classical 

parliamentary government. They may also help to explain why the legislative 

assemblies of most West European states have not found it too difficult to accept the 

prospect of the transfer of powers, including those of law-making, to European 

institutions in Brussels and Strasbourg. In contrast, a genuinely sovereign institution 

like the British Parliament has found (and still finds) this process of adaptation hard to 

accept. 

Finally, it has to be stressed again that the mode of operation of a parliamentary 

form of government depends decisively on the configuration of parties and the manner 

in which they behave. It is characteristic of the post-1945 political development of 

Europe that parties have, on the whole, grown stronger. They have become an 

indispensable means of representation, they are brokers and mediators in the resolution 

of conflicts of interest in the society, and they are the organisations in and through 

which most individuals pursue a career in politics or public affairs. Exceptions can be 

found to these generalisations and reference will be made below to one or two of the 

most important. Nevertheless, in some degree all West European societies testify to the 

dominance of party as the key instrument of representation and rule in our epoch. It 



follows that if for any reason there are grounds for believing that parties may be failing 

to perform effectively the functions which prevailing constitutional procedures impose 

on them, then there would be a real prospect of institutional instability and of a loss of 

legitimacy for such constitutional provisions. We will return in the concluding part of 

this paper to this possibility, 

(ii) Federal solutions 

In the nineteenth century emergent constitutionalism in Europe was clearly 

associated with the formation and consolidation of nation states: in short, progress 

towards constitutional government was held to go hand in hand with the recognition of 

national ties and identities. And, almost inevitably, the nation state turned out to be 

more or less centralised, echoing in various ways the example set by the French state 

after the Revolution. This stress on the nation state was reinforced after 1918 when the 

principle of self-determination was accepted as the basis for re-drawing the political 

map of large parts of Europe. 

The remarks just made point towards the relative weakness of the federal model 

within European political experience. There is only one long-established federation, 

Switzerland, and this was not affected after 1945 by any process of reconstruction: the 

Swiss confederation has unique characteristics both as a union of small states and as a 

political structure embodying popular vote or referendum as a key institution by which 

certain policy questions are resolved and the constitution itself develops. 

In the post-war reconstruction the federal idea played a major part only in West 

Germany. Perhaps it hovered in the background in Italy and it was re-affirmed 

uncontentiously in Austria with the restoration of the pre-Second Worid War 

constitution, but it was not a major issue for debate. In the case of West Germany 

federation became a necessity for two reasons. First, the Allies insisted that the new 

constitution should be federal in character as a safeguard against an over-mighty central 

power in the future.^ Secondly, those responsible for drafting the basic law were for 



the most part firmly in favour of a federal state anyway. Political life had already been 

re-established in the Länder or provinces of the three Western zones of occupation, and 

there was in addition the strong pull of earlier German experience of numerous 

territorial sovereignties. Furthermore, Catholic Social teaching with its emphasis on the 

principle of subsidiarity was strong, and this pointed too towards federal solutions. All 

these factors appeared in 1949 to support the case for a federal constitution as a 

safeguard against the abuse of power in a centralised national state. 

The outcome of these considerations was that the Basic Law provided for a 

federal structure. Indeed, the federal form of state organisation is declared to be 

inviolable:® the Federal Republic cannot abolish its own federal system. West German 

federalism does, however, differ in radical ways from the American model. Whereas 

the latter makes a sharp separation between the federation and the member states, 

leaving the latter relatively autonomous in many spheres and expecting the former to 

take full charge of national policy, German federalism prefers to maintain a distinction 

between the functions of law-making and execution, with the Länder or states chiefly 

responsible for the latter, but also having substantial rights in the national institutions of 

the Federation which are charged with legislating and determining national policy. 

Consequently the West German federal state is more closely integrated than federations 

built on the American pattern. There is a highly uniform legal order, a densely 

structured system of consultative and policy-formulating institutions, and close links 

between politicians and officials at the two levels of the system. A large part of the 

administration of services provided directly to the citizen occurs at the Land level, and 

this is virtually closed to direct intervention by the national Government. A major 

consequence of this type of federal structure is that there is in the Federal Republic a 

wide dispersion of influence within the political elite: the command of resources and 

the possession of extensive executive responsibilities confers on politicians from the 

Länder an important role in national politics if they are disposed to perform it.^ 



No other large West European state has a genuinely federal structure. 

Nevertheless, the experience of federal institutions has continuing relevance for two 

reasons. One is that federal solutions, or at any rate arrangements pointing in that 

direction, may be of some significance in coping with demands for decentralisation 

stemming from criticism of the centralised nation state. As early as 1947 certain 

federalising components were accepted in the Italian constitution, resulting in the 

creation of five special regions and, much later in the early 1970s, the extension to the 

whole country of a pattern of regional government. Two other countries, Spain and 

France, have in the recent past also shifted away from the model of the centralised 

nation state, in the former case to accommodate the demands of special groups in the 

population for a measure of autonomy, in the latter to experiment with a larger degree 

of decentralisation in the management of public services than was previously held to be 

acceptable in France. Whilst these remarks represent a simplification of complex and 

diverse efforts to loosen up previously centralised state structures, they do serve to draw 

attention to one of the reasons why fully federal systems are of continuing practical 

relevance and interest. 

There is, however, another factor which sustains a concern with federal patterns 

of government. This is the slow and gradual process of integration which has been 

going forward within the European Community since it was initiated by the founding of 

the Coal and Steel Community in 1950.. There has, of course, always been much 

disagreement about the pace and objectives of integration, but there can be no doubt 

about the extent to which the member states of the Community have during the past 

thirty years become interdependent and subject to common rules and policies. 

Moreover, to a certain extent a centralisation of powers has occurred inside the 

Community, manifested in the central policy-making institutions of the CouncU of 

Ministers and the Commission. It does not require very much imagination to appreciate 

that the continuation of this process of integration and of the move towards 'closer 

union'lO in Europe must require a strengthening of the federal idea. For in the light of 



the strong sentiments of national identity which exist, it is virtually inconceivable that 

the European Community should evolve in the direction of a super-state, a kind of 

projection of France or Britain to the European level. The process can proceed further 

only if the constitutional principles implicit in federalism are adapted flexibly to 

accommodate diversity within the increasingly integrated and unified economy which 

extends across Western Europe. In other words, closer union in Europe is likely to 

mean at some stage in the future a confederation, probably of a loosely structured kind. 

(iii) B^sip Civjl and Ppliti^al Right? 

Human rights have come sharply into prominence during recent years, so much 

so that there is a tendency to judge all constitutions according to the extent to which 

they endorse political democracy and affirm basic human rights. This preoccupation 

with human rights was present in the post-war reconstruction too, though with less overt 

concern for a highly specific definition of such rights and the formal machinery for 

their enforcement. 

Most of the new post-1945 constitutions proclaim in different ways a respect for 

basic rights. The constitution of the Fourth Republic explicitly invoked in its preamble 

the principles proclaimed in the Declaration of the Rights of Man and of the Citizen, as 

well as enumerating a range of general social entitlements. The Italian constitution 

contains numerous lofty references to the principles to which the state is said to be 

committed, ranging widely from those which affirm civil rights to those which specify 

rights to social protection and indicate some of the conditions under which the economy 

should operate. The most powerful and concentrated statement of basic human rights 

occurs, however, in the West German Basic Law, the first 19 articles of which prescribe 

such rights and declare them to be inalienable and binding legal principles. This led 

logically to the establishment of a Federal Constitutional Court in 1951, and it is through 

the extensive jurisprudence of this body that the interpretation of basic rights has since 

then taken place. The outcome now is that the Federal Republic has a large quantity of 



case law providing interpretations of the meaning of its constitution which renders it 

unique in Europe. Indeed, it is only in the USA that a judicial body, the Supreme 

Court, plays a comparable part in declaring what the constitution means and in adapting 

its terms to the demands now made on it. 

However, the point just made about the judicialisation of disputes relating to 

individual rights enjoying constitutional protection needs to be qualified by a comment 

on the nature of judicial decision-making in systems of law based on the Roman Civil 

U w tradition. In such conditions judges tend to view their task as the discovery of 

what the law really is. It is a matter of correct deductions from texts or principles to 

specific conclusions, and in this process strictly procedural considerations play a large 

part. This approach to the judicial function differs substantially from that found in the 

Common Law tradition. Here, whether in the USA with its written constitution or in 

the UK with judges confined to a narrower range of review, there is a stronger belief in 

the importance and legitimacy of judge-made law. Review is a method of adapting the 

law, of filling gaps, and of developing the constitution itself. This confers, actually or 

potentially, an important political role on judges, no matter what may be their status of 

neutrality in a party sense. On the whole, in Continental Europe the judiciary retains a 

narrower view of its functions. There is generally less inclination on the part of judges 

to embark on the kind of wide-ranging critical assessment of the meaning of terms in a 

constitution or law that is sometimes manifested in Common law jurisdictions and, 

therefore, less risk that their conclusions will have a radical political impact. The 

record of the West German Federal Constitutional Court may be held to support this 

view: the Court's conclusions are large in volume and extensive in range, but there are 

relatively few judgements which have changed in a decisive way the quality and value 

of the rights protection under the constitution. One example of such a judgement, 

however, is the 1957 ruling on the joint tax liabilities of married couples which 

ultimately worked strongly in favour of treating men and women equally.^^ 



Success and failure in performance: occasions for reappraisal. 

In this section a few remarks will be made about the record of the post-1945 

reconstruction in practice. This will then facilitate some comments on the one major 

'reappraisal' which took place in the thirty years between 1945 and 1975 - the 

replacement of the Fourth by the Fifth Republic in France. 

In important respects post-war constitutionalism evolved in highly favourable 

conditions. The popular reaction against earlier mistakes and excesses remained strong; 

Western Europe found itself exposed to a Soviet threat and on this account received a 

guarantee of its security in the shape of NATO and a commitment from the USA to 

defend Europe; economic recovery came quickly and went ahead with remarkable 

persistence over many years; there was a gradual recovery of national identities but no 

revival of nationalism as a destructive force making for international conflict. 

These conditions promoted a rapid stabilisation of the new constitutional regimes. 

This process was underpinned by two important factors. One was the relatively 

widespread agreement on an economic and social order resting extensively on a free 

market and private property, but qualified by acknowledgement of a legitimate role for 

public authorities in the management of the economy and the maintenance of adequate 

levels of employment, investment and economic growth. The relative strength of the 

commitment to market methods as opposed to Government intervention in the economy 

varied from one country to another. But nowhere was a socialised command economy 

accepted, just as a return to a laissez-faire view of the state's role was everywhere ruled 

out. Of equal importance was the existence in most countries of multi-party conditions 

in which generally the parties proved far more willing than formerly to cooperate in 

sustaining the constitutional order. The one great exception to this was France, where 

blockage in the party system eventually provoked radical changes in the regime. 



The outcome, particularly in Northern Europe, including the Federal Republic of 

Germany, was that the reconstructed constitutions were applied with success. Stable 

parliamentary government under coalition constraints became the norm. It was 

relatively easy to find consensus in societies committed to economic growth and generous 

social policies intended to protect everyone in the society to the maximum extent 

possible against the hazards of life. Naturally, it took some time for these developments 

to take shape and come to fruition. But by the early 1960s they were seen by many tc 

be the norm in Scandinavia, the Low Countries, the Federal Republic, and Austria. 

The same was largely true of Britain. 

The mode of parliamentary government re-established after 1945 was one in 

which the parties were becoming far more important than the parliamentary institutions 

themselves. As a result parliamentary institutions have in many countries receded into 

the background, becoming little more than vehicles for the expression and transmission 

of the interests and opinions of parties. There was, however, one case in which 

restored pariiamentary rule did not prove successful, France. 

It is true that France was not the only country in which a restored parliamentary 

regime resulted in a high degree of executive instability. Italy also encountered these 

difficulties, but they did not prompt any serious challenge to the form of government as 

such, chiefly because a single party, the D.C., was dominant after 1947 and nearly all 

the parties, with the exception of the Communists, were prepared to enter into coalition 

arrangements if necessary. The case of France was, however, different. There the 

parties were collectively responsible for a level of executive instability which proved to 

be a severe handicap in the effort to resolve the very difficult problems of 

decolonisation which France then faced. Internal tensions increased and the regime lost 

respect in the eyes of its citizens. Nevertheless, though the objective pressures were 

strong, it is unlikely that the Fourth Republic would have been replaced by the Fifth 

had there not been an alternative political leadership available in the shape of de Gaulle 



who, most crucially of all, had his own well-defined views of the kind of constitutional 

settlement needed in France. 

The Fifth Republic, established under the constitution of 1958, expresses an 

unusual and so far successful compromise between a parliamentary regime and one 

which acknowledges an executive authority founded on popular vote. Admittedly, 

these different conceptions of how best to distribute authority amongst institutions were 

not clearly articulated in the original 1958 constitution, which was potentially more 

'parliamentary' than 'presidential'. However, the 1962 amendment in favour of direct 

election of the President changed that position. Henceforth the President could claim a 

popular mandate and by virtue of that uphold a wide interpretation of the constitution's 

definition of presidential power and duties. It is true that in some degree a bicephalous 

executive has survived, with a prime minister dismissable under somewhat difficult 

terms by the National Assembly. However, with the exception of the period 1986-88, 

the majorities in the Assembly and those expressed by the. popular vote for the President 

have coincided. As a result the executive authority of the President has been 

extensive,and he is widely accepted as the principal voice in government. 

Along with the strengthening of executive authority there occurred a severe 

reduction in the authority and power of Pariiament. The French National Assembly 

was subjected to a range of procedural limitations vis h vis the Government, and its 

legislative rights were curtailed in various ways.^^ Equally significant was the decision 

to make a pariiamentary mandate and the holding of ministerial office incompatible, 

which in turn has made it easier during the past thirty years for a high proportion of 

ministers to come to office from the public service. To an extent without parallel in 

Western Europe, the constitution of the Fifth Republic has thus weakened parliamentary 

government, this process being accompanied by a considerable strengthening of the 

bureaucracy. This unusual attempt to reconcile what look like conflicting principles has 



had widespread support in France, where the Fifth Republic appears to be firmly 

established. But it has found few imitators in Europe. 

The constitution just discussed represents an effective response to an jmpassg 

created by the weakness of the executive authority. Reappraisals in very different 

conditions took place in the 1970s in Spain and Portugal. Here the problem was how to 

escape successfully from the constraints of long periods of authoritarian rule, by Dr 

Salazar in Portugal and by General Franco in Spain. It is impossible here to consider in 

detail the constitutional changes which occurred in both countries in the period 1970-76, 

and later. Portugal gradually made a transition from quasi-military and revolutionary 

rule to a form of government which embodies parliamentary and presidential elements. 

In Spain the transition to a new constitution was complex and cautious, in part because 

General Franco had made transitional arrangements for the years after his death, notably 

by providing for restoration of the monarchy. Since Franco and his movement were not 

without support, the transition had to be handled carefully. The new constitution of 

1978 established a constitutional monarchy with full parliamentary government, and this 

has proved to be remarkably effective in accommodating Spain to conditions of 

competitive party politics, majority rule, and acknowledgement of an extensive code of 

basic rights. In addition the new constitution had to provide for a substantial degree of 

autonomy for the provinces of Spain, some of which were and are the source of 

demands which threaten the stability of the national state. 

The constitutional reconstruction of Spain in the mid-1970s is one of the most 

successful examples known of an orderiy transition from authoritarian to democratic 

rule. No doubt this success was due extensively to favourable conditions not 

experienced sixty years ago when Spain underwent a period of great instability. There 

was by 1975 a larger and more mature middle class, industrial development had made 

substantial progress, and there was in Western Europe as a whole an environment of 

stable democratic institutions which worked strongly in favour of a movement in the 



same direction in both Spain and Portugal. Moreover, both countries quickly aspired to 
join the European Community, and it was a precondition of such a step that reasonably 
stable democratic conditions should exist. In January 1986 both acceded to the 
Community. As in the case of Greece, which joined the Community in 1981, 
membership became a powerful factor working in favour of the consolidation of the new 
democratic regimes. 

Contemporarv challenges and constitutional responses 
During the past ten or fifteen years there are essentially three issues which have 

influenced constitutional development in some degree in most West European countries. 
The first is the call for decentralisation, the second is the pressure for more meticulous 
attention to human rights, and the third is the need to adapt to the continued erosion of 
the rights of the national states now within the framework of the European Community. 

There is no single or decisive source of the call fpr decentralisation. In some 
instances it clearly stems from national minorities distinguished variably by language, 
culture or religion from the majority of the population. Examples of this kind are to 
be found in Great Britain, in Spain and in Italy. In Belgium too there is a similar 
problem, unusual in that it occurs in the shape of a division of the whole population 
into two communities distinguished from one another by language. Constitutional 
amendments in the fulfilment of earlier constitutional commitments have taken place in 
Belgium̂ ^ and Italy to meet this demand for greater internal autonomy, the new Spanish 
constitution provided for a process of political devolution, whilst in France measures of 
administrative decentralisation were put into effect without constitutional change after 
1981. Even in Britain, there were in the 1970s attempts to confer a degree of political 
devolution on Scotland and Wales, though these were ultimately unsuccessful and did not 
come into operation after adverse popular votes had been recorded in 1979. Whether 
constitutional concessions can accommodate the demands of minorities depends, however, 
on the extent to which the demands made are negotiable. In some instances, for 



example in the case of Basque separatism, Corsican separatism, and Republicanism in 
Northern Ireland, the nature of the demands rules out a negotiated solution and 
agreement on acceptable constitutional amendments- This occurs because the minorities 
in question reject entirely the state of which they are part: their objective is unilateral 
independence. 

In all Western societies sensitivity in respect of human rights has become greater. 
This process has to some extent also been accelerated by the consolidation of institutions 
at the European level, notably the European Community and its body of law, and the 
European Court and Commission of Human Rights in Strasbourg which operate within 
the framework provided by the Council of Europe and the European Convention on 
Human Rights (1950). As a result of these developments it has become possible for 
citizens and organizations to challenge their domestic jurisdictions in various ways by 
demanding that they apply the higher standards embodied in provisions to which their 
own states have acceded. Slowly and in a piecemeal way something like a European 
jurisprudence relating to the rights of individuals and private corporate bodies is taking 
shape. 

The domestic response to these trends is variable. In France there has since 
1974 been some strengthening of the Constitutional Council's powers to rule on the 
compatibility of proposed legislation with the constitution. There has too been the 
appointment of a 'médiateur' who functions as a type of ombudsman to whom 
individuals can appeal for redress of grievances. In West Germany, in contrast, it has 
not been deemed necessary to extend further the protection already afforded by the 
procedures of individual constitutional appeal, though in the face of modem data storage 
methods action has been taken to strengthen protection of the individual's privacy, and 
the ombudsman device has been set up by several Länder. The country most seriously 
affected by these pressures for an extensive and meticulous interpretation of rights is 
Britain. The reason for this is to be found not so much in the abuse of powers in 



Britain or in real limitations affecting individual rights, as in the tensions produced by 

the impact of formalised principles and procedures on a constitutional tradition which is 

unwritten, informal and embodies the principle of parliamentary sovereignty. It has so 

far proved hard to reconcile these different approaches to rights protection - on the one 

hand specific, flexible and discretionary, on the other general, abstract, and often 

inflexible. No enactment of the European Convention into domestic law has occurred 

in Britain, despite the demands for such action which has been generated by the 

relatively large number of decisions by the European Commission confirming breaches 

of the Convention on Human Rights. 

Thirdly, there is the need to adapt the nation state to ever closer integration in 

the European Community, an association now embracing twelve member states. So far 

it has been possible to achieve a large measure of economic integration without a serious 

clash between the Community and one or more member states, and without changes 

making it obvious to citizens that they are no longer subject principally to the exclusive 

jurisdiction of their domestic political authorities. It is possible that the 1985 legislation 

on the Single Market, the achievement of which is scheduled for 1992, will make 

qualitative changes necessary, though this is by no means certain. It is conceivable, for 

example, that the development of the Community might thereafter be arrested at a stage 

which could be designated economic integration by cooperating quasi- sovereign states. 

In that event no immediate constitutional reappraisal would be necessary either by 

member states or by the Community as a whole. On the other hand, such an outcome 

to a process dedicated to 'closer union' appears to be unlikely. The integration process 

has so far been dynamic, and has already affected many sectors of social life which are 

not in a narrow sense part of the economy. The urge to harmonise will remain 

strong,and there will continue to be a demand to subject the Community institutions 

themselves to more effective democratic control. It is, therefore, likely that the nation 

state will face a continuing erosion of its domestic sovereignty, and for that reason will 

need to consider seriously both its own internal constitutional adaptation to changed 



external circumstances, and the extent to which changes are required in the Community's 

institutions to take account of the accumulation of powers at that level. 

Rgappraisal in a Ngw Agg 

The constitutional reconstruction of post-1945, along with later exercises in 

construction and reform in Western Europe, present a series of remarkable achievements. 

Superficially at least the extent of success can be seen in the way in which constitutional 

conflict has diminished or vanished altogether in many states. Broadly speaking, the 

whole of Western Europe is committed to democratic government, protection of basic 

human rights, and the pursuit by the political authorities of a high level of economic 

well-being and social security. There are disputes about how best to pursue the 

economic and social objectives, some arguing for more reliance on market relationships, 

others pressing for more stress on public service provision and regulation. But these arc 

for the most part differences in degree, and not of principle, and this has been 

confirmed by the revival of market-oriented economic policies in the 1980s. Far from 

stimulating a reinforcement of socialist doctrine, this phase has accelerated the decline of 

genuinely socialist arguments and proposals: the social foundation for Western 

constitutionalism remains managed capitalism and a socially conscious market. 

Under these conditions it is doubtful whether Europe faces the challenge of a 

radical reappraisal of prevailing constitutional forms amd methods. It appears likely 

that present support for a democratic political order, committed extensively to consensus, 

and sensitive to the individualist emphasis on the sanctity of private rights and claims, 

will persist. There are, however, some features of present circumstances which may 

prompt a search for constitutional change, and in this concluding section these will be 

presented briefly. It should be noted immediately that the matters to be raised point in 

different and conflicting directions, thus making the task of reappraisal especially 

difficult. 

(i) There is some uneasiness in the face of the impersonality and remoteness of 

governing institutions. Often this is expressed as a complaint against bureaucracy and 



its defects. A variety of responses is possible; one is to strengthen responsibility of 

political officeholders, another is to decentralise, and yet another is to widen individual 

participation. Arguments have been advanced in many countries for all these 

possibilities. The crucial difficulty lies in reconciling the demand for responsive, non-

remote government with the imperatives of efficiency in modem large-scale social 

organisations. No satisfactory solution to this dilemma has been found, except perhaps 

in relatively small societies such as Switzerland which are internally highly 

differentiated. But the creation or reproduction of such conditions is difficult and, as a 

rule,impossible. 

(ii) There are signs of something approaching hyper-sensitivity in respect of 

individual rights, an attitude accompanied by a tendency to underrate both individual 

duties and collective social benefit functions. This strong emphasis on individual 

claims is proclaimed in the subjectivist and individualist premises of much modem 

political theory, especially that proceeding from the Anglo-American tradition. It is an 

approach that renders many forms of collective action difficult or impossible. This may 

tum out to be a matter of especial significance in relation to the protection of the 

environment and similar issues, all of which have now become matters of urgency. Yet 

it is difficult to tackle such problems on an individualistic basis: the environment 

encloses us all and its protection, along with conservation of natural resources, may well 

call for the acceptance of constraints currently regarded as incompatible with the 

standards of human freedom and economic well-being to which we aspire. 

(iii) Pointing away from the two previous issues is the future evolution of supra-

national institutions and relationships. The dynamics of economic integration has been 

in favour of economies of scale, and a remarkable degree of concentration across 

national boundaries has already occurred. Economic integration has called for 

appropriate supra-national institutions, and holds out the prospect of further 

development towards political integration in Western Europe. Yet this, if it takes place, 

is almost certain to magnify the problems of remoteness and large size of govemmental 

institutions. This cannot be reconciled easily or completely with the stress on individual 



rights and participation referred to above. There is too in relation to the evolution of 

the European Community an external imponderable. Profound political changes are 

taking place in central and Eastern Europe, pointing towards démocratisation, protection 

of human rights, and rejection of the monopoly power of the state inherent in post-war 

communism. This is bound to have implications for the European Community, pointing 

perhaps towards a need to arrest its further consolidation as a political bloc sharply 

demarcated from its neighbours to the East. 

(iv) Finally, it needs to be recognised that stability and prosperity have brought risks 

for the quality and standing of political elites. Broadly speaking, what has happened is 

that politics as an activity has been thoroughly professionalised, becoming the specialised 

concern of parties and their most active members. The professional politician does, 

however, live under the imperatives of democratic politics in pluralist societies. This 

means that he (or she) can rarely offer leadership, but has instead to give priority to 

adjustment, compromise and consensus formation. Whatever the practical benefits of 

such an approach to political activity may be, it rarely offers inspiration or commands 

enduring respect. Furthermore, the democratic politician who lives flif rather than ff l i 

politics is exposed to temptations of a material character which constantly threaten his 

reputation and standing:^^ the ease with which in some countries the dominant political 

elites vote themselves financial privileges makes them sitting targets for public 

disapproval. Overall, the result is that the standing of the contemporary professional 

politician is not high. This in turn may increase the susceptibility of the mass 

electorate to the attractions of personalities and political movements with unconventional 

programmes and claiming to stand for completely different values from those advanced 

by current professional party politicians. 

The incidence of this phenomenon varies greatly, and it is in addition much 

influenced by specific problems and circumstances. A recent example in several 

countries is the level of foreign immigration. Nor is it certain that constitutional 

measures can usually deal with the problems just referred to. However, at the very 



least there may in some countries be a case for re-appraising the position of the 

professional in politics and, more generally, of the privileges conferred on parties. To 

command respect, the professional politician should not enjoy too high a level of job 

security, and equally there is no strong case for relieving parties of the need actively to 

gain and keep members and their financial contributions. The Greeks were perfectly 

familiar with the descent from democracy into oligarchy. This development may have 

gone some way in contemporary Western Europe and, if so, this would justify an effort 

of constitutional reappraisal. 

July 1989. 
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1 Carl J. Friedrich, The Political Theory of the New Democratic Constitutions, in 
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2. The most comprehensive treatments of the politics of the Fourth Republic is 
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3. For a detailed account of the drawing up of the Basic Law see J.F. Golay, The 
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4. The phrase 'consociational democracy' came into common currency in the 1970s, 
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democracy in the Netherlands, Berkeley, 1968. 

5 A good general survey of Italian poli t ical methods is to be fou^^d jn G. di Palma, 
Surviving without governing; the Ital ian parties in Pariiament, Berkeley 1977. 

6. Arts. 63 and 67, Basic Law. 

7 I t was one of the conditions laid down in the 'Frankfurt documents' of July 1948 
that the new West German constitution should be federal in character. 

8. A r t 79(3), Basic Law. 

9. For a detailed account of the West German federal structure, see N. Jenson , 
State and Government in the Federal Republic of Germany: the Executive at Work, 
Oxford, 1983, Chap.5. 

10. These words appear in the Preamble to the Treaty of Rome, 1957, establishing 
the European Economic Community. 

11. B Verf GE 6, pp 55-84. 

12 Constitutional amendments in 1970 and 1971 established three regions and two 
Cultural Councils in Belgium, these to be the basis for a considerable internal 
decentralisation. 

13. The distinction between l iv ing f o r and l iv ing of f politics was made 
Max Weber, notably in the lecture Der Beruf zur Polit ik, 1919. The distinction is made 
in many other passages in his writ ings on polit ical sociology. 
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Pilaus von Eeyme 

PARLIAMENTARY CRISIS AND KOW TO STRENGTHEN DEMOCRACY 

1) Cons t i t u t i ona l i sm and par l iamentary system 

There was a c r i s i s o f par l iamentary systems between the two 

wor ld v/ars and the new c o n s t i t u t i o n s a f t e r 19^5 reacted - and 

sometimes overreacted - to t h i s c r i s i s . The found ingfa thers 

of the new Republics i n France, I t a l y and Germiany c o n s t i t u t i o -

na l i zed the par l iamentary system which had developed under the 

o ld regimes (Belgium I 8 3 I , Netherlands 1315, iJorway iSl^^, Swe-

den 1809, I t a l y , S ta tu to A lbe r t i no of 1818) i n s p i t e of a more 

d u a l i s t i c c o n s t i t u t i o n which d id not recognize the supremacy 

of par l iament . 

The new c o n s t i t u t i o n s were obsessiveley concerned w i t h 

avo id ing the i n t e r -wa r c r i s i s of parl iam.entarism and mater ia -

l i s e d some of the theor ies on the " r a t i o n a l i z a t i o n of p a r l i a -

mentarianism" discussed i n many count r ies on the cont inent 

since the o l d debate launched by Redslob on the au thent ic (e.g. 

B r i t i s h ) and the phony (e .g . the French) form.s o f par l iamen-

ta r ian ism. France was an except ion because i t reproduced i n 

the Fourth Republic (19^1-1958) a s t i l l more l i b e r a l and demo-

c r a t i c r e p l i c a of the Th i rd Republic (1871-19^0). Only w i -h 

de Gaulles access to power an extreme r a t i o n a l i z a t i o n of par -

l iamentar ian ism took place i n France. René Capitant and Michel 

Debré had developed the French vers ion of a r a t i o n a l i z e d par -

l iamentary system already under the Fourth Republ ic . I t took 

shape i n 1958 i n a process which was completely dominated by 

de Gaul le 's execut ive wi thout major involvement of pa r l i ament . 
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The communication which took place v/as rather between the exe-

cutive and the people than between the traditional two major 

poviers in the parliamentary system. This process which led to 

the Fifth Republic of France was the result of the only major 

crisis of parliament which can be traced in post X'/ar Europe 

''except Greece in 1967). But the parliamentary crisis was only 

a minor aspect of a system's crisis, unable to cope with the 

problemi of decolonization. It is most likely that de Gaulle, 

having solved the Algerian problem,could have as well governed 

with the constitution of the 4th Republic with the only diffe-

rence that he might have prefered to withdraw from the post of a 

prime minister to that of president of the republic with much 

less power than under the constitution of 1958. The later cri-

sis of 1969 showed, however, that even the power of a president 

under the semi-presidential system, of the 5th Republic was 

rather limited. In France there remained alive a certain nostal-

gia for the "true parliamentary system" of the 4th Republic, 

but it gradually withered away. Mitterand - once a forceful 

opponent of de Gaulle's system was aptly using it for his own 

purposes. He com^pletely abandoned the former concept of his 

Socialist Party for reparliamentarizing the system, ^cf. vcn 

Beyme, 198?, pp. 56ff) 

De Gaulle's return to the sem.idualist system was less in-

spired by the presidential system than by the Qrleanist-type 

pre-parliamentary constitutional dualism. Under de Gaulle, the 

claim to have a monopoly of representing the nation occasionally 

led to the sort of phenomena which had once made politics diffi-

cult in constitutional m.onarchies: for instance, when the m.ajo-



rity in parliament felt itself to be in opposition. In a pure 

parliamentary system, the sort of opposition v/hich the presi-

dent of the Senate, Monnerville, tried to organise in 1962 

would be scarcely conceivable. 

It v;as not until the parliamentary election of March 1986 

that there was once again talk of a new crisis in the semipresi-

dential system. The UDF and RFR together v;anted to do a 'Mac-

mahon' on Mitterand. Using the historical precedent, they threa-

tened that in the event of their victory, he would have to 'se 

soumettre ou se démettre' (yield or resign). The 'cohabitation' 

of different majorities would be made im.possible right at the 

outset by individual components refusing to cooperate in a 

coalition. That, in turn, represents the beginning of a renewed 

discussion on the possibility of transforming the Fifth Republic 

into a full presidential system. This is precisely what earlier 

experts regarded as impossible. To begin with, no less an au-

thority on France than Stanley Hoffmann regarded the regime 

moving back tcx>fards a parliamentary system as more likely. How-

ever, the 'internal logic of the system' was often put forward 

as an argument in favour of 'presidentialisir.g' it. The 198I 

change in power appeared to have halted this development. In 

196^, Mitterand had branded the gradual expansion of the powers 

of the President as a 'permanent coup d'etat;'. (Mitterand, 1984) 

As of 1974, the candidate of the Left has adjusted one step at 

a time to the presidential idea and the supremacy of the Presi-

dent. (Duhamel, 1930, p. 279) Since I98I, he has even reacted 

in a more Gaullist fashion than de Gaulle himself over certain 



ls sues . For the eventuality of two hostile majorities, even 
the Socialists are, once again, beginning to reopen the dis-
cussion on complete 'presidentialization' of the system. With-
out showing any enthusiasm for the American system, Guy Mollet 
(1973, p. 150ff) had, in resignation, once suggested removing 
the hybrid element by letting the people choose betvieen two 
models, a parliamentary one and a presidential one - a well-
meaning proposal but one which could certainly have demanded 
too much of the people and could, under certain circumstances 
have left the decision regarding the system to short-lived 

majorities. The left wing, as represented by Pierre Mauroy 
(1985, p. is still strictly against a full presidential 

system. The electoral reform of 1985, a return to proportional 
representation in Parliament, on the other hand, could be seen 
as a step towards parliamentary government, but the decision 
was revised after the victory of the gaullists during the next 
elections. 

In all the other European countries more or less traditio-
nal forms of parliamentarianism took shape. Some systems m.oder-
nized their constitutions rather late such as Sweden (1971 and 
1975) in order to diminish the power of future monarchs. Others 
launched a debate on modernisation and rationalisation such as 
Italy. Eut in Italy it was predominantly the Socialists who 
launched the debate about a change in the system. Reform of 
electoral law, a unicamerial system (as introduced by Denmark 
and Sweden after 19^5) and the popular election of the Presi-
dent of the Republic along the french model were demanded. 
(Amato, 1982) The critics (Pasquino, 1982) did not hesitate to 



shov; that these propositions were mainly in the interest of 

the smaller coalition partner in gox^ernment, such as the So-

cialist Party under Craxi. They are neither in the interest in 

the tv/o major parties (Communists and Christian Democrats) nor 

in the interest of the minor parties such as Republicans, Li-

berals and Social Democrats. This is the major reason why the 

debate v/ill go on without effective results and constitutional 

amendments. 

All the rest of the parliamentary systems have introduced 

minor changes in the rules between the powers of parliamentary 

systems. One of the largely overrated attempts to rationalize 

parliamentary systems was the German constructive vote of non-

confidence , imitated by Spain in 1977. This provision was a ty-

pical reaction to the problems of the "Jeimar Republic without 

knowledge of the forthcoming problems of the Republic of Bonn. 

V/here che mechanism of confidence was involved to topple a 

government (1972 against Brandt without success, 1982 against 

Schmidt successfully) the provision showed rather detrimental 

sides. It forced the coalition partner who wanted change to 

conspire behind the back of the acting Federal Chancellor and 

conti^minated the climate ar.onz the coalition rartners. At best 

it was superfluous because of the considerable concentration 

of parties in the system. Both Germany and Spain ended up with 

4 major parties inspite of much fragmentation at the fringes 

of the party system and the new social m.ovements. 

Constitutional rationalisation of parliar.ent proved to be 

unnecessary, because most of the ;^cvernr.ents are no longer 

tcprlecT by the shifting parliamentary r:ajcrities. The author 



Beyme, 1985, p. 329 ) has demonstrated that 19^17-1983 

only 20 governments in Europe fell because of a vote in par-

liament. The major reasons for cabinet disintegration were 

elections (lii3) and change of coalitions (8I). Parliamentary 

systems - compared to pre-war times have democratized. Elec-

tions - as they should - have become the main reason for govern-

mental change. Parliamentary oligarchies are still existent, 

but less powerful than they used to be. Governmental stability -

always endangered in the early periods of parliamentarianism 

(figures in von Beyme, 1973, pp. 875ff) has increased. Only 

extremely fragmented multiparty systems such as Finland, Italy 

(and for ethnic conflicts Belgium) show little government sta-

bility of about one government per year (Belgium one and a half), 

whereas the average is about 30 months, (von Beyme, 1985, p.331) 

The most important developments away from the crisis of parlia-

ments in the pre-war years are not the constitutional arrange-

ments for limitations of the parliamentary principle, but are 

the changes in the party power structure of parliament. 

2) The changing power structure within parliaments: the parliamen-
tary groups 

In some constitutions - especially in Lutheran countries such 

as Denmark and West Germany - the representative principle is 

explicitely written down to defend deputies against imperative 

mandates. This defense was directed against mass pressure in 

the constituency or lobby pressure from organized interests. But 

it did not apply to the pressure from the party outside parlia-



ment v/hich was able as well to enroach on the free conscience 
of parliamentarians. 

In the days of the older parliamentarianism there was 

since Duverger (1977) the assumption that the preponderance of 

parliamentary groups outside parliament depended on the genesis 

and social background of the respective party: bourgeois parties 

developed within parliament knew a hegemony of the parliamentary 

group - socialist parties, on the other hand, rather a prepon-

derance of the Weltanschauungs ' Party' outside parliament. The 

differences have withered away. In Socialist parties parliamen-

tary groups gained in power. In bourgeois parties, - especially 

among the Christian Democrats, less so among conservative par-

ties - the party outside has been strengthened with growing im-

portance of members, party conventions and party democracy. 

The development of the Parteienstaat or partitocrazia may 

have weakened parliament as a whole, but has strengthened cabi-

net stability and the capacity for continuous state intervention 

on the lines of a coherent programme. The question of how to 

strengthen democracy cannot be answered unless we know the in-

ternal povfer structure in the parties and parliamentary groups 

which streamline parliamentary decisions. It has been rightly 

suggested by experts that we should use as our units of analysis 

not Parliament as a whole or even parliament minus the govern-

ment but rather these party grouping and/or combinations of 

them.(King, 1976, p. 13) In modern parliamentary systems -here 

are very few decisions made on a non-party basis, such as "free 

votes" in the House of Commons (Richards, 1972), or "non-party" 

or all-party committees of one sort or another where the back-



bencher behaves more like an American congressman, for whom 
the executive-legislative dualism is som.etimes more important 
than the party dimension. In those rare committees the back-
bencher may feel free of party bias and so be able to confront 
government: "you can get the minister and grill him - grill 
him in an all-party atmosphere".(King, 1974, p. 101) But in 
general the partisan dimension is the most important unit of 
analysis of behaviour in parliaments. There are now few parlia-
ments where individuals, minorities dr even parliament as a 
whole have considerable importance vis-a-vis the government, 
and where the centres of parliamentary decision are dispersed 
to the extent, say, of the Italian parliament. (Di Palma, 1976, 
p. 150) 

Democratization of parliaments developed concomittantly with 
party penetration. This meant in most cases increasing influence 
of the parties outside parliament on parliamentary decisions. 

The development of the Parteienstaat, which, according to 
some German theories, made the old system of liberal represen-
tative democracy an obsolete form of the parliamentary system 
(Leibholz, 1967, p. 93), has indeed shifted the balance of power 
in all modern mass parties. This is all the more so as the party 
system has become more concentrated in the post-war period, and 
as the bourgeois parties have become modern "catch-all parties" 
without restricting themselves to certain social or religious 
groups. The most notable example of such a party is certainly 
the CDU in Germany, ^̂ /hich can be called the first authentic 
1 'I Volkspartei in Western Europe. 



The development of social democratic parties in northern 

Europe, from the ghetto of working-class sub-culture to the 

modern catch-all party which attracts more and more groups from 

the middle class and the intelligentsia, has also contributed 

to a shift in the power balance. Again, West Germany is frequent-

ly suspected to have developed the most outspoken Tweedledee-

T^^íeedledum party system. And if v/e compare the statutes of the 

two biggest parties in that country, the internal provisions 

for the relationship between party and parliamentary groups are 

almost identical: the social democrats make the parliamentary 

group responsible to the central institutions of the party only 

in a very indirect way (§ 20) and the Christian Democrats appear 

only slightly more in favour of the autonomy of the parliamen-

tary group: "resolutions of the party conventions and the pro-

gram" are "the basis of the work of the CDU parliamentary group". 

(Flechtheim, 1973, pp. 360, Similar statements can be found 

in the statutes of most other social democratic parties. 

In northern Europe one sometimes finds greater differences 

between the formulation of the rules by bourgeois parties on 

the one hand and by social democratic parties on the other hand. 

The precarious equilibrium between party and parliamentary group, 

attributed to a middle stage of development in Duverger's typo-

logy, is formally stated in party rules such as those in the 

statutes of the Finnish Centre Party, where "common delibera-

tions of party delegations and the parliamentary group on the 

governmental policy" are prescribed. (Nousiainen, 1969, P- 36) 

In Switzerland the Conservatives clearly emphasize a complete 



autonomy of the parliamentary group, v/hereas 'the Social Demo-

crats since 1966 have provided only a certain autonomy for the 

parliamentary group within the general resolutions of the party 

congress of the party leadership ( a r t . 21).(Gruner, I969, P- 205) 

In the post-war period, a clear and global tendency towards 

the parl iamentarization of formerly anti-parliamentary groups 

has continued to take place. Mental reservations against the ma-

j o r i t y pr inciple of parliamentary government were to be found 

in the programmes of some conservative of Christian part ies 

(such as the Christian Histor ical Union in the Netherlands) even 

a f te r the war. The social ists meanwhile adapted to parliamentary 

government step by step via the "minister ia l socialism" of i n d i -

vidual social ists in bourgeois government up u n t i l the complete 

takeover of governmental responsibi l i ty . Parliamentary s o c i a l i -

sation has integrated even those parts of the more rad ica l ly 

minded socia l is ts in the governing social ist par t ies . Surveys 

among the younger rebels in the parliamentary groups show that 

these usually dropped out of parliament or gave up certa in ideas 

of the direct rea l i za t ion of the "public w i l l " as formulated by 

groups in the electorate outside parliament. (Badura/ Reese, 

1976) 

Recent surveys of parliamentarians show that to some extent 

Duverger's typologies are s t i l l v iable. In a polarized party sys-

tem such as that of I t a l y , the communist MP is party-or iented 

in his a c t i v i t i e s and att i tudes while the Christian Democratic 

deputy looks towards parliament and his parliamentary group 

rather than towards his own party.(Leonardi et a l . , 1978, p. 173) 

This does not mean, however, that the bourgeois part ies are com-

plete ly concentrated on within-parliament information systems; 



as in eou„..ies .e.onstra.e, ..el. 

Of . n r o ^ a t i o n a.e less c lose! , connected „ i t , . . e ext .a -par -

Ua^entar . p a . t , .Han „ U . i n . e . e s . , .o .ps an. a .™in ls t raU .e 

agencies. K . p l . l o a l Inquiries Into at tUude or parliamen-

tary deputies towards the parliamentary groups show that the 

representatives or bourgeois parties usually demand greater In -

ependence rrom the parliamentary «roups (not only rrom the par-

ty outside, , and tend to emphasize the 'Tree mandate- eyen more 

than do the social democrats. 

«eyertheless. occasional suryeys are not capable of veri-

fying ror once and for all the global typologies concerning the 

.elat.ohs between parties and parliamentary groups. Clear chan-

ges have to be ta.en into consideration which ma.e these typo-

logies less useful, and which need further differentiation of 

the hypotheses. According to the abovementloned figures for 

Italy, the political parties as primary sources of information 

for the deputies do not show such considerable differences (PCI 

100 per cent; DC. 71 per cent, as must have existed when the 

communists were still a party that reluctantly participated in 

parliament, and when the predominance of small cliques of 

Christian Democrats was so unbro.en that the mass .obligation 

Of the party outside parliament seemed to be less necessary. 

The .ore evident or ientat ion towards the party of deputies 

Of workers, part ies may. In many cases, cause f rust ra t ion and 

disenchantment. In Br i ta in only 18 per cent of Labour deputies 

Cas against 80 per cent of the Conservative party, saw the i r 

party head o f f ice as a major source of Information. The remain-

der were considerably d issat is f ied with the Information service 



and research support that was provided.(Barker/ Rush, 1970, 

p. 234) Mor is it likely that the help given to Conservative 

deputies is very much more superior to that in the Labour Party: 

Conservatives simply expect less, and are therefore less often 

disappointed. 

Surveys in other parliamentary systems have given more 

emphasis to the hierarchical structure of information. In multi-

party systems such as in the Netherlands the smaller parties 

have so little help from their head offices that they have to 

rely to a greater degree on private sources and interest groups. 

The larger parties are run mainly by party specialists who rely 

heavily on a few extra-parliamentary actors'as well as on expert 

knowledge, (van Schendelen, 1976, pp. 231-50) This hierarchical 

structure of information and activity is overlooked in some "in-

centive studies", which explain political behaviour in terms 

of "strong inner needs". (Woshinsky, 1973, P- 3) 
fimv 

The question of^'to strengthen parliament implies among 

other things the pluralization of information. This has certain-

ly increased since the development of new social movements. 

Also deputies under pressure of party discipline have more com-

munication with groups outside the parties proper. Within his 

party the tendency to form wings and opinion groups has in-

creased as well. All the m.ajor catchall parties have shown this 

in the 1980S, most strikingly the German SPD. 

Oddly enough the ecological parties have tried to impose 

the most rigorous restrictions to individual behaviour among 

their deputies by the device of rotation in office and limita-



tions to the income of deputies. This has strengthened the 

collective bodies enormously and given the parliamentary group 

considerable power over their members because the deputies 

financially and organizationally are more dependent on their 

party than deputies in traditional parties.(Fogt, 1983) This 

practice has, however, generated counterveiling forces within 

the ecological parties. Correntocrazia and internal party strife 

develop more disintegrating force than in other groups. 

3) Democratization of parliamentary systems by oppositions? 

The hopes of many liberals, radicals and libertarian socialists 

to democratize parliaments via strengthening the individual de-

puty were doomed to failure under the conditions of the party 

state. The "decline of parties" did hot take place. If the par-

ties lost members in some countries, and party identification 

was declining in many countries - though less strikingly in 

Europe than in America - they were able to strengthen their 

roles in elite recuitment and policy formulation. Both functions 

predominantly take place in parliament. 

Mot even referenda - except in Switzerland which has no 

parliamentary system - were able to break the power of party 

machines. Italy is the most striking example. The people in 

the 1970s and 1980s in most referenda decided as they were told 

by their respective parties. Attempts to kill progressive par-

liament bills as in the case of divorce and abortion failed. 

Even unpopular institutions such as public subsidies for the 

parties were not revoked by popular decision. Hopes for counter-



legislation by the people were also doomed to failure. 
The only v/ay to democratize parliament and the dominating 

parliamentary majorities and governments was to increase respon-
siveness to popular demands from below. Extra-parliamentary 
oppositions and new social movements were more successful during 
the 1970s and 1980s than ever in the history of parliamentarism. 

Mew oppositions, even when they think of themselves in 
terms of fundamental oppositions have more impact on parlia-
mentary decisions than in the early periods of parliamentary 
government. The Greens were harrassed by a lot of petty impedi-
ments from the part of the party establishment when they first 
entered parliament. But nevertheless they integrated fairly 
quickly into the system. In cases where vital issues were at 
stake they entered informal coalitions. On the German Laender 
level they entered so far twice even a formal coalition. (Hesse, 
1985, Berlin I989) 

The ideological zeal of an opposition is sometimes shaped 
by its ability to influence legislation. This ability is least 
developed in the Westminster model of a winner-takes-all si-
tuation. Especially after a landslide victory of the govern-
ment party, such as Mrs Thatcher had in 1983, the opposition 
tends to be demoralised. Labour attendance in the Commons these 
days is so poor that it is beginning to worry even the govern-
ment Whips, and Labour Whips appear to have difficulty in 
finding speakers.(Hattem, 1984) Loose talk about "post-parlia-
mentary democracy'' is possible only in countries with a weak 
opposition. Fortunately the British public still rates Parlia-



ment very highly because it does not differentiate between 

the formal and the real powers of the House.(Norton, I98I, p. 

245) 

In studying the impact of ideological orientations we have 

to concentrate our analysis on the aspect of programme realisa-

tion in parliament. Here^ just as in the electoral arena, oppo-

sitions tend to concentrate on a couple of issues dear to them. 

Specialisation in debate has been studied for Denmark. (Damgaard, 

1977, P- 205) The results in a multi-party system with a high 

degree of fragmentation can hardly be generalised, however, 

since the Danish party system encourages parties to concentrate 

on a few issues per se. 

The high degree of specialisation especially for opposition 

parties is also functional to party interests with regard to 

the electorate. It has been stated that emphasis on more than 

six' or seven issues creates confusion, rather than adding to 

electoral mobilisation. (Budge/ Farlie, 1983, p. 15) This ob-

servation also holds more or less true for oppositional parlia-

mentary behaviour. It is less adequate with regard to the exer-

cise of control powers. Here the oppositional parties can use 

all the issues available to inquire, to investigate and to try 

to mobilise by criticising the government. In most parliaments, 

however, a good deal of the opposition's control power is given 

away, because of the tendency of opposition parties to expand 

issues to general discussion, as demonstrated in the debates on 

the annual budgets. This has the side-effect that the bureau-

cracies responsible for the accounts are increasingly more effec-

tive in controlling the governments than the oppositions. The 



oppositions are - in this case - also handicapped by the fact 

that 95 per cent of most budgets are not open to annual changes, 

even if the oppositions win their argument. The opposite handi-

cap of oppositions - such as in France - lies in too much cen-

tralisation in the distribution of parliamentary seats. The 

French "parachutes" sometimes strengthen localist aspects of 

the debate in order to gain profile in their constituency. The 

general powerlessness of parliament also affects localist inte-

rests of opposition parties which fail to control government 

in its major policy orientations. (Birnbaum, 1977, p. 34ff) 

In the times of modernisation euphoria, the planning 

functions of parliament were widely discussed. To the benefit 

of the oppositions, not all of the ideas for"a parliamentary 

involvement in planning were implemented. The exercise of the 

legislative powers of oppositions demands a much greater con-

centration on a few issues, simply because the amount of work 

oppositions can undertake is limited, and because the help of 

parliamentary staff can not substitute for the direct and indi-

rect help which the bureaucracy gives to the parties in power. 

The party system and its structure is an important intervening 

variable here. In a quasi two-party system or in a net division 

of the political arena into two political camps (Scandinavia, 

West Germany; Austria is an exception), the opposition usually 

has greater incentives to introduce counter-proposals to govern-

ment initiatives than in the consociational climate of a multi-

party system with its blurred boundaries between the ruling 

coalition and the temporary opposition. 



The more ideologically-minded the opposition is, the more 

it tends to apply a "holistic" strategy of counter-bills, which 

are alternative in every aspect, as was the case with the SPD 

under Schumacher. With its growing integration into the politi-

cal system the zeal of the SPD for using legislative initiatives 

as an ihstrument of opposition was largely weakened. During their 

time in opposition the Christian Democrats (CDU) preferred to 

use their power to initiate calculated inputs by amendments to 

SPD bills and - especially during the phase of the withering 

away of Chancellor Schmidt's majority after 198O - did so with 

remarkable success, usually concentrating on projects in econo-

mic and social policies. 

Sometimes the opposition has to be co-operative, however, 

even in the use of its amending power. Usually it does not press 

too many amendments in order not to force the governmental co-

alition to abandon the relevant project altogether, to avoid 

taking the blame for the failure to resolve an urgent problem. 

Especially with regard to the legislative function, co-

operative opposition is a widespread phenomenon, a fact which 

renders the older dualist typology of co-operative and compe-

titive oppositions irrelevant. The great majority of all bills 

in parliaments are passed unanimously or almost unanimously. In 

Germany it can be shown that bills whose content is close to 

the ideological core beliefs of the parties, for example con-

cerning the distribution of wealth or additional rights of 

participation, can expect less co-operation in the legislative 

process from the opposition. Even those oppositions which are 

dubbed "unfair" by Sartori, like the Italian Communists, have 



joined ranks with the Christian Democrats to support some three-

quarters of legis lation.(Cazzola, 197^) p* 99) 

Is this "irresponsible" opposition? In many parliamentary 

systems highly competitive opposition parties show traits of 

"parliamentary co-government' in times of crisis: in Italy 

during the time when iMoro was held a prisoner by terrorists, in 

Germany from the building of the Wall in Berlin to the Schleyer 

incident. 

In multi-party systems the differentiations between oppo-

sitional attitudes are much more difficult to identify. Even 

parties in government are partly in opposition with regard to 

some issues. In a political system with proportional govern-

ment, like the one we find in Switzerland, issues structure 

areas of conflict. Sometimes occasional oppositional attitudes 

of parties in government can be found only by studying the be-

haviour of the parties during the referenda in the various can-

tons. (Kern, 1981) What has been dubbed the "helvetic malaise" 

is partly caused by the two-way possibilities of initiating 

legislation which encourages the blurring of opposition and 

government parties and invites occasional oppositions on many 

levels. 

Oppositions in the post-modern parliamentary system -

postmodern being recently applied for non-hegemonic systems 

with power dispersed (Rose, 1988, p.2f) - are more quickly in-

tegrated into the system than in earlier periods. What they 

lose in thrust towards rapid change they gain in influence. 



Mew parties were earlier ackrxowledged as having Koali-

tionsfahigkeit - the ability to form coalitions - than older 

ones. To reach this status took the Communist and right-wing 

parties, e.g. the Austrian Literal (7?S), decades. On the Land-

level the German Green Party has already been partly accepted 

after only a couple of years. Even though the new oppositions, 

like, for example, the Greens, were initially discriminated 

against by denying them their fair proportion of committee 

seats or by applying against them the whole rigour of parlia-

mentary rules which are rarely evoked in cases of poor disci-

pline by deputies of the established parties, they have become 

candidates for coalitions in a much shorter period of time 

than used to be the case. Political systems learns with regard 

to new oppositions: some SPD members claim "hat a coalition 

with the ecologists is necessary for socio-therapeutic reasons, 

i.e. to further an integration process. (Keptner, 1935, p. 12) 

Considerations of this kind apparently motivated Mitterand to 

accept the Communists in the new government coalition in 198I, 

though he did not need them for a parliamen-ary majority. In-

spite of a lot of noise in some European parliaments, opposi-

tions have not only broadened but have also become more rapidly 

integrated as well. All the forecas~3 prophesying transforma-

tions of the political systems nave proved "o be premature, even 

in cases when national par^y systems did not gravitate back to 

normalcy, as in Denmark in contrast to Norway. 



Conclusion 

(1) The consTritutionalization of parliamentary systems mainly res-
ponded to the crisis of parliamentarianism between the two 
world v/ars. This crisis - such as occasional crises in the 
post-war periode (in France 19^8, in Greece 1967) were not 
caused by the parliamentary crisis. 

Social scientists increasingly abandoned the legal zeal 
for rationalizing parliamentarianism in order to make it work-
able. It became workable not because of new rational constitu-
tional devices but through the acceptance by all the relevant 
parties - the Communists not excluded. Party concentration in 
many countries, most striking in Germany, France and Spain over-
came former deadlocks in the system. Highly fragmented systems 
such as Belgium, Finland and Italy compensated the weakness by 
oligarchic partitocrazia. 

Some countries recognized a crisis of the system. It was 
most frequently perceived as a crisis of the party system, 
hardly as a crisis of the parliamentary institutions. Where 
changes are being discussed, such as in Italy, they do not 
touch the core of government - parliameni; relations. In most 
countries there is little inclination to imitate a semi-presi-
dential system such as created by de Gaulle in France in order 
to streamline the parliamentary system. 

(2) Changes in parliaments are created by shifts in the power 
structure of parties, rather than by individual institutions 
forming part of the parliamentary system. The party state pene-
trated the parliamentary systems. Individual deputies are more 



subject to cart3/ discipline than ever. There are, however, 
still differences in the degree of independence in the infor-
mation system of the deputies among bourgeois and worker's 
parties. Even the Green parties inspite of "heir libertarian 
outlook have created more dependence of their deputies on the 
parliamentary group and party conventions than the conventional 
political forces. 

(3) Democratization of parliamentary groups did not work ou- via 
strengthening the individual deputies and securing constitu-
tionally his independence. Also the hope to break the power 
of party machines in parliament via referenda as a kind of 
counter legislation did not work out. Where the instrument is 
used frequently the majorities in the referenda largely reflec-
ted the majority in parliament (with.the exception of Switzer-
land, which has no parliamentary system). 

The greater impact of new oppositions is the most effec-
tive way of strengthening democracy. New oppositions are more 
quickly integrated into the systems than ever before, and they 
use a policy-mix of opposing amending, and cooperative strate-
gies . 

Inspite of many prognoses that parliament and the esta-
blished parties in it will be weakened it remained the most 
important arena for decision making, though most of the deci-
sions are preformulated first at the level of party conventions, 
coalition agreements and later in cabinets and ministries. 3ut 
modern parliamentary systems are no longer judged by the model 
of separation of powers. They are an interlinked system in 



•.•;hich soverni?ient has mostly the predominant position, but only 
as long as it conmands a parliamentary majority. 

Neither corporatism and the big interests nor the social 
movements have made parliaments superfluous. Many of the theo-
ries on the crisis of parliament start from too simple a theory 
of representation and overlook the multitude of forms of parti-
cipation, representation and governance in a modern society. 
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Les Cours constilutionnelles 
et les droits individuels 

L'un des événements majeurs, ayant inarqué le 
constitutionnalisme, en Europe, depuis une quarantaine 
d'années, est certainement la création et le développement des 
Cours constitutionnelles, création et développement qui ont 
été. largement motivés par le souci de protéger les droits des 
individus contre un pouvoir trop puissant et de Jumter les 
p r é r o g a t i v e s de m a j o r i t é s p a r l e m e n t a i r e s et 
gouvernementales susceptibles de porter atteinte à ces droits. 

Historique : naissance et développement de la 
protection des droits individuels par les Cours 
constitutionnelles. 

Le phénomène de croissance de la jus t ice 
constitutionnelle s'explique par la fin du dogme de la loi 
protectrice des libertés des individus. En effet, depuis la 
Rf^vniiifint) française de. il étail considéré, en Europe, 
que le législateur agissau toujours clans l inicrOi des individus 
cî qu'il était infaillible ; le législateur, protecteur naturel des 
droits des individus, ne pouvait être soupçonné de porter 
atteinte à ces droits. Ainsi, à la différence de ce qui se passait 
aux Etats-Unis, la loi expression de îa volonté générale ne 
pouvait être soumise au contrôle des juges ; ci les diverses 
tentatives d'implantation du système américain de contrôle de 
constitutionnalité en Europe, avaient échoué. On peut 
résumer l'état du droit existant de chaque côté de 
l'Atlantique, jusqu'à la seconde guerre mondiale, par la 

Selon !a formule de J.J. Rousseau, reprise à l'article 6 de 
ia Déclaraîion des droils de l'homme et du citoyen de 1789. 
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formule suivante : aux Etats-Unis, la Constitution est sacrée ; 
en Europe, c'est )a loi qui est sacrcc. 

Le dogme de la loi protectrice des libertés a été ruiné 
et détruit par ce qui s'est passé en Allemagne et en Italie au 
cours des terr ibles expér iences nazie et fascis te : les 
législateurs de ces pays, loin d'être des protecteurs des 
libertés, ont souvent permis que soient portées de graves 
atteintes à celles-ci. Les leçons tirées de ces expériences, en 
Europe, sont les suivantes : les individus doivent ê t re 
proteges non seulement contre les actes de l'administration 
mais aussi contre la loi ; e l comme en Europe, les tribunaux 
ordinaires refusent de contrôler la loi, il faut créer un 
tribunal spécial pour assurer ce contrôle. D'où la mise en 
place des tribunaux ou cours constitutionnelles qui va se 
répandfe 'dans divers pays à partir de 1946. 

Un fait, création des cours eonsiliuiloniielles ne se 
fait pas à partir de rien : îe modèle a été mis au point entre 
les deux guerres, notamment sous l'influence de Hans Kelsen, 
cl des .systèmes ont déjà fonctionné. Bn elTet, des 1920 ont été 
créées la Cour constitutionnelle tchécoslovaque (Constitution 
du 29 fcvj iç i 1920) Cl la Haute Cour const i tut ionnel le 
d'Autriche (Constitution du 1er octobre 1920). Et l 'Espagne 
républicaine créera, à son tour, un «Tribunal des garanties 
consiitinionní*líf«» í̂ n Tí^ l Contrnirement à ce qui est 
parfois a f f i rmé par certains auteurs, ces instiiutions um 
fonctionné effect ivement (1) et ont eu une jurisprudence ; 
leur existence n'a donc pas été seulement théorique. 

Après la seconde guerre, l 'Auirichc c!>( le pir-.inîe.r 
pays eu ropéen dans lequel f o n c t i o n n e une j u s t i c e 
constitutionnelle : en effet , une loi conslilutionnelle du 12 
octobre 1945 établit la Haute Cour constitutionnelle dont 
l'activité avait été suspendue le 13 mars 1938. La République 
f édé ra l e d ' A l l e m a g n e va ensu i t e créer un Tr ibuna l 
constitutionnel fédéral (ainsi que des cours constitutionnelles 
dans les Lander) par la Loi fondamentale du 8 mai 1949 : et 
ce tribunal sera mis en place par une loi du 12 mars 1951. En 
Italie, la nouvelle Constitution du 27 décembre 1947 institue 
une Cour constitutionnelle mais celle-ci ne se mettra en place 

Sur ce point, cf. P. CRUZ VILLALON, 



qu'en 1956, après que le Parlement ait enf in réussi à designer 
les derniers c inq juges. En 1958, la nouvel le Const i tu t ion 
française du 4 octobre p révo i t l 'existence d 'un Conse i l 
const i tut ionnel qui -même si au départ i l n'a pas été conçu 
c o m m e te l - d e v i e n d r a p r o g r e s s i v e m e n t une C o u r 
const i tut ionnel le. La Const i tut ion turque de 1961 crée une 
Cour consti tut ionnel le qui sera mise en place par une lo i du 
22 avr i l 1962. E t i l en i ra de même en Yougoslav ie, avec la 
Cons t i t u t i on du 7 av r i l 1963 qu i ins t i tue une Cour 
const i tut ionnel le fédérale et des Cours consti tut ionnel les au 
niveau des Républiques fédérées. 

Après celte première «vague» de créations des années 
cinquante et soixante, une deuxième «vague» se produi t à la 
f i n des années so ixan te-d ix et au début des années 
quat re ' .v ing t : i l s 'agi t essent ie l lement de c réa t ions 
intervenant soit dans des pays ayant mis f i n à des régimes de 
dictature (Portugal, Grèce, Espagne) soit dans des pays de 
l 'Est (Pologne, Hongr ie) . A u Portugal, la Const i tut ion du 25 
avri ! 1976, révisée le 30 septembre 1982, établit un Tr ibunal 
consti tut ionnel. Hn Grèce, la Const i tut ion de 1976 a créé un 
système mix te , combinant modèle américain e.t modè le 
européen, avec une Cour spéciale supérieure. En Espagne, la 
Const i tu t ion du 29 décembre 1978 a inst i tué un Tr ibuna l 
const i tut ionnel, qu i a commencé à fonct ionner en 1980. On 
doi t signaler aussi, bien qu'elle procède d'une autre logique, 
la création en Belg ique d'une Cour d 'Arb i t rage par la lo i 
consti tut ionnelle du 8 août 1980, dont la mise en place a eu 
l ieu en 1983. . 

Du côté des pays de l'Est, c'est la Pologne qu i a innové 
en créant par la lo i de révision consi i tu i iounel le de 19B2, un 
Tr ibuna l const i tu t ionnel qu i a ef fect ivement commencé à 
fonct ionner au 1er janv ie r 1986. L a Hongr ie a su iv i en 
établ issant un «Conse i l du d ro i t cons t i t u t i onne l» ( l o i 
cons t i t u t i onne l le de décembre 1983) qu i dev ra i t être 
îransfornié, cette année, en véri table Cour const i tut ionnel le. 
En f in , en Un ion soviétique, les premiers fondements d'une 
jus t i ce cons t i tu t ionne l le ont été posés par la rév is ion 
constitutionnelle de décembre 1988. 

A u îoîal, en Europe, les pays suivants sont dotés d'uiie 
Cour cons t i îu l i onnc l le (selon le modè le au t r i ch ien ou 



européen) : A u t r i c h e , R . F . A . , I t a l i e , France, T u r q u i e . 
Chypre, Yougoslav ie , Mal te , Portugal, Espagne, Belg ique. 
Pologne, Hongr ie . I l faut ajouter à cet ensemble des pays à 
système mix te (Grèce) ou se rattachant p lu tô t au modèle 
américain : Suède, Norvège, Danemark, I r lande. L a Suisse 
constitue un cas à pan , car le T r ibuna l fédéra) qu i existe 
depuis la f in du X î X è m e siècle, ne peut être rattaché à aucun 
des deux modèles* 

Cette expansion de la jus t ice const i tu t ionne l le en 
Europe s'est év idemment accompagnée d'une floraison de 
Chartes de d ro i t s f ondamen taux insérées dans les 
Const i tut ions d'après guerre : à l 'except ion, en e f fe t , de 
l 'Aut r iche et de la France qu i ont conservé des textes plus 
anciens,-Ja quasi-totalité des pays sus-mentionnés ont intégré 
dans leurs Cons t i t u t i ons des déc lara t ions des d ro i t s 
directement invocables par les i nd i v idus à l 'encontre du 
pouvoir et de l 'Etat. 

A i n s i ont été m is en p lace les deux é léments 
indispensables à une bonne protection des droits individuels à 
l 'époque contemporaine : les Cours const i tut ionnel les et les 
Charles de d iü i is fondamentaux. Ces deux éléments Ront liés 
et, en quelque sorte, indissociables : car on ne conçoit pas, de 
nos jours , qu 'un pays soit doté d'une charte de dro i ts 
fondamentaux sans just ice const i tut ionnel le pour les faire 
respecter ; ou que, inversement, i l soit doté d'une just ice 
const i tu t ionnel le sans charte const i tu t ionne l le des droi ts 
fondamentaux. I l y a cependant des pays, en Europe, qu i 
n'ont n i l 'un n i l 'autre de ces éléments : par exemple le 
Royaume -Uni ; mais des proposi t ions de ré forme ont été 
formulées même dans ce pays. 

En outre, i l convient de ne pas oubl ier que dans le 
cadrc de l 'Europe des vingt-et un ou de l 'Europe des douze, 
existent aussi des protect ions internat ionales des dro i ts 
ind iv idue ls , lesquel les peuvent être complémenta i res ou 
concurrentes des précédentes. 

ï . Les cond i t i ons d 'ex is tence d 'une p ro tec t i on 
consti lui ionnel le des droits individuels. 



Ces comlilions nous seiiiblcnl au nuinbjc de deux : 
l'oAistftnc© d'un© Coui constitutionnelle, ©t d'un© Cliait© 
constitutionnelle des droits fondnmentnux. 

A . L'existence d'une Cour constitutionnelle (ou d'un 
Tribunal constitutionnel). 

1 . L e s y s t è m e e u r o p é e n de p r o t e c t i o n 
constîiuiionnclîo des droits hidividucU pi lvlliîgic le nindislc de 
la Cour constitutionnelle -c'est-à-dire le modèle autrichien ou 
kelsénien par rapport au modèle américain. 

lin Europe, treize pays en l'état actuel ont adopté le 
système de la Cour constitutionnelle (cf. supra). Certes, la 
protecRon consti tut ionnelle ainsi accordée aux droits 
individuels n'est pas assurée de la même manière dans les 
divers Hf^its e.t l'on doit sans doute réserver le. cas de la 
] urquie et pour le moment, ceux de la h'olognc et de la 
Hongrie. Mais ccla tient moins à l'cfficacitc du systcnic de la 
Cour consti tutionnelle qu'au conlexie institutionnel ei 
politique. 

En revanche, dans des pays tels que la Suède, le 
Danemark et à un moindre degré la Norvège, c'est le système 
même du contrôle à l 'américaine qui nous paraît être en 
cause, car la faiblesse de la protection juridictionnelle des 
droits individuels au niveau constitutionnel nous semble être 
en relation directe avec l'inadaptation du modèle américain 

2 . Selon le modèle américain, tous les tribunaux sont 
aptes à vérifier la constitutionnaliié d 'une loi, si une 
exception est soulevée à l'occasion d'un procès arbitraire : il 
s'agit, selon la formule consacrée, d'un «contrôle diffus» 
déclenché à propos d'un cas concret et donnant lieu à une 
décision dont les effets sont relatifs, c'esi-à-dire limités à 
l'instance en cause. 

Voir sur ces points et pour plus de détails, notre ouvrage : 
Les Cours constituHonnellôs, P.U.F., 1986. p. 6 et s. 



Scion le modèle européen, les tr ibunaux ordinaires 
n'ont pas le droi t d'apprécier la consî i iu i ionnal i té d'une lo i 
(1) car ceci est réservé à un tribunal spécial, constitué à cet 
effet, et qui exerce un «contrôle concentré» ou «centralisé», 
en rendant des décisions à ef fe t général ou absolu, 
c'est-à-dire s'appliquanl au-delà même des cas ayant donné 
lieu à ces décisions. 

Si le modèle kelsénien a été si faci lement adopté en 
Europe (alors que le modèle américain n'a pu s'acclimater) 
c'est essentiellement parce que 1°) les cours constitutionnelles 
sont situées en dehors de la hiérarchie judiciaire ; 2®) elles ne 
sont pas composées, en major i té, de magistrats mais de 
juristes (ou même de non juristes) ayant exercé d'autres 
fonctions que celles de magistrats (avocats, professeurs de 
droit , fonctionnaires) ; 3°) elles ont un statut constitutionnel 
les mettant à l'abri de possibles représailles susceptibles d'être 
exercées par les autorités polit iques qu'elles contrôlent ; 4*^) 
leurs membres sont désignés avec la participation ou l'accord 
des pr incipaux partis susceptibles de gouverner, ce qui 
confère une légit imité au contrôleur au regard des contrôlés. 

Face au législateur, et d'une manière générale à la 
major i té gouvernementale et par lementa i re , la Cour 
constitutionnelle est un organe assez puissant pour l imi ter 
l 'action de celui-ci (ou de cel le-ci) et pour éviter que les 
droits individuels ne soient méconnus par lu i (ou par elle). 
En Europe (continentale), les juges ordinaires n'ont pas une 
autorité et une légi t imi té suffisantes pour s'opposer à la 
volonté polit ique ou la l imiter car ce sont le plus souvent des 
magistrats de carrière, c'est-à-dire des juges qui, comme les 
fonctionnaires, ont une carrière à faire tout au long de leur 
vie professionnelle, 

3 . Une véritable Cour constitutionnelle suppose donc 
que tant son indépendance en tant qu'insti iutton que celle de 

il faut mettre à part ie cas portugais car les tribunaux 
ûfdinairGS ont bien le droit d'apprécier la 
constitutionnaliîé d'une loi, mais appel do leurs décisions 
peut être fait devant ie Tribunal constitutionnel. 



ses membres, soient garanties par la Const i tut ion et placées 
sous son propre contrôle. 

On peut estimer que ces condit ions sont réunies pour 
les Cours cons t i tu t ionne l les dont on connaî t b ien le 
f o n c t i o n n e m e n t c 'es t -à -d i re les Cours a u i i i c h i c n n e , 
al lemande, i ta l ienne, française, espagnole, portugaise et 
belge. I l est plus d i f f i c i l e de se prononcer pour les Cours des 
pays de l 'Est mais i l semble qu ' i l y ait, en ce domaine, des 
progrès. 

4 . Lorsque les diverses condit ions sus-évoquées sont 
réunies, nous pensons que la Cour const i tut ionnel le est le 
m e i l l e u r i n s t r u m e n t , en E u r o p e , de p r o t e c t i o n 
const i tut ionnel le des droi ts ind iv idue ls et qu'el le apparaît 
comme 'un élément indispensable de cette protect ion. B ien 
évidemment, ceci peut être débattu ou discuté. 

B . L ' cx is tcncc d 'une Char le const i tu t ionne l le des 
droits fondamentaux. 

1 . Le premier problème qu i se pose au Royaume-Uni 
' l o r s q u ' i l est q u e s t i o n d ' i ns tau re r une p i u i c c i i o n 
const i tut ionnel le des droits indiv iduels, à l 'exemple d'autres 
pays européens- , est q u ' i l n 'ex is te pas de char te 
const i tut ionnel le des droi ts fondamentaux et qu ' i l faudrait 
donc d'abord commencer par en instituer une. De même, on 
peut constater qu'au Canada, bien qu' i l existât une just ice 
c o n s t i t u t i o n n e l l e apte à assurer un c o n t r ô l e de 
consti tut ionnai i lé des lois, la protection constitutionnelle, des 
droi ts de la personne n'a vér i tablement commencé à être 
ef fect ive que ioisqu'une <'Charte des droits et l ibertes» a é-AÓ-. 
insérée dans la Const i tu t ion , lors du «rapatr iement» de 
cc l l c -c i ,cn 1982. 

Enfin, on soulignera qu'en France, la protection 
const i tut ionnel !« de« droi ts indiv idi i i^ l« n'n ^tr, vr.'nmeni 
assurée qu'après que le Consei l consti tut ionnel ait, en 1971, 
décidé d'appliquer la Déclarat ion des droits de l 'homme de 
1789 et le préambule de la Const i tut ion de 1946, comme 
textes de droit posit i f . 



2 . On do i i cependant constater que les Constitutions 
modernes -c'est-à-dire celles adoptées après la seconde 
guerre mondiale- comportent toutes une charte des droits et 
l ibertés, qui constitue généralement la première partie du 
texte fondamental. 

Seule la Constitution française du 4 octobre 1958 fait 
except ion ; mais, dans son préatiibule, el le renvoie à la 
Déclaration des droits de l 'homme de 1789 et au préambule 
de la Const i tut ion de 1946, et ceci a permis au Consei l 
constitut ionnel de doter la France d'une double déclaration 
des droits : celle de 1780 qui garantit la j^nicçanoc. He«; droits 
et libertés classiques ou droits de la première génération et 
celle de 1946 qui énumère les droits économiques et sociaux 
ou droits de la deuxième génération. 

On notera qu'en Autr iche - la Const i tut ion date de 
1920- i l est aussi fai t application de textes plus anciens en 
matière de protection des droits fondamentaux, comme le 
Traité de Saint-Germain. 

Un revanche, les Cours a l lemande, i ta l ienne, 
espagnole, portugaise, yougoslave, polonaise assurent une 
protection des droits individuels à partir de chartes des droits 
et libertés insérées dans la Constitution. 

11 y a sans doute une cohérence plus grande dans ces 
derniers cas, dans la mesure oiî toutes les disposit ions 
relatives aux droits fondamentaux, ont le même âge et ont été 
rédigées à ia même époque par des constituants ayant la 
possibil i té de concevoir globalement la charte des droits et 
d'harmoniser le contenu des différents éléments de la charte. 
A ins i , par exemple : alors qu'en France, le dro i t de 
propriété est a f f i rmé dans la Déclarat ion de 1789 et le 
principe des nationalisations dans le préambule de 1946 -soit 
cenî-soixantc ans plus tard- en Espagne, les deux principes 
sont énoncés dans le même texte et leur formulat ion est 
nécessairement coordonnée. 

3 . En fait, i l n'y a pas de différences considérables 
eiurc les systèmes selon qu'est applicable une charte moderne 
des droits eî libertés ou des textes anciens : car les Cours 
consi i tu i ionncl les se reconnaissent autant de pouvoi rs 
d' interprétalioi) au cas où existe une charte moderne et 



complète (cas allemand ou italien) qu'au cas où un tel 
document n'existe pas (cas français ou autrichien). 

On peut même dire que les Cours allemande ou 
italienne ont une jurisprudence beaucoup plus audacieuse ou 
constructive que leurs homologues autrichien ou français : 
les premières font appel, au-delà du texte proprement dit de 
la Constitution, à des «valeurs» fondamentales ou contrôlent 
l'activité du législateur en appréciant la proportionnalité de 
ses décisions ou leur rationalité ; tandis que les secondes 
cherchent à rester près des textes . 

En définitive, les techniques d'interprétation utilisées 
par les Cours constitutionnelles relativisent la portée des 
chartes constitutionnelles des droits et libertés. 

4.. Une dernière question doit être env i sagée : les 
Cours constitutionnelles utiiisenî-elles les conventions 
internationales comme normes de référence en matière de 
protection des droits individuels ? 

Ceci concerne surtout la Convention européenne de 
sauvegarde des droits de l 'homme et des l ibertés 
fondamentales. En fait, seule la Cour autrichienne fait 
directement application de ladite charte. On peut aussi noter 
que le Tribunal constitutionnel espagnol est tenu de s'y 
référer pour interpréter la Constitution en matière de 
protect ion des droits fondamentaux . Le Conse i l 
constitutionnel, en revanche, a refusé d'en faire application 
en 1975 et a maintenu jusqu'ici sa jurisprudence. Le Tribunal 
constitutionnel portugais quant à lui, est partagé puisque l'une 
de ses chambres applique la Convention tandis que l'autre s'y 
refuse. Les Cours allemande et italienne n'en font pas 
d'application directe. 

H . Les techniques de protection des droits 
individuels par les Cours constitutionnelles. 

La question qui se pose ici est de savoir de quelle 
manière les Cours constitutionnelles pourront être saisies 
pour assurer la protection constitutionnelle des droits 



individuels : quelles sont donc les voies de recours ei quelle 
est leur efficacité ? 

Pour répondre à celle question, on ne décrira pas dans 
le détail la manière dont chaque Cour peut être saisie pour 
assurer la protection des droits individuels. Mais l'on tentera 
de regrouper les cas semblables en étudiant tout d'abord les 
voies de recours spécialement aménagées pour permeiire aux 
individus de réclamer la protection de leurs droits ; puis, la 
voie du contrôle concret des normes ; et enfin celle du 
contrôle abstrait. Il est bien entendu que, devant une cour 
constitutionnelle, toute voie de recours abouiii normalement 
à une décision ayant effet général ou absolu. 

A . Les voies de recours directes spécialement 
amcnag.ées pour la proie-ction des droits individuels. 

Ces voies de recours directes et spéciales sont 
aménagées devant les Cours allemande, autrichienne, 
espagnole et belge. 

I . Le recours constitutionnel allemand. 

Le recours constitutionnel a d'abord été prévu dans la 
loi (relative au Tribunal constitutionnel) du 12 mars 1951 
puis a été constilutionnalisé par la révision constitutionnelle 
du 29 janvier 1969. Selon l'article 93 § 1er al. 4-a de la 
Constitution : «Quiconque estime avoir été lésé par les 
pouvoirs publics dans l'un de ses droits fondamentaux» peut 
introduire un recours constiuitionnel. 

Ce recours peut être intenté pour lésion de ses droits 
fondamentaux par tout individu contre tout acie des pouvoirs 
publics c'est-à-dire les actes administratifs réglementaires ou 
individuels, les jugements ou arrêts des tribunaux et cours, et 
enfin les lois. 

II ne peut être introduit que sitoutes les voies de 
recours existantes ont été épuisées. Ce «principe de 
subsidiatiîé» est strictement appliqué en matière de recours 
contre les îois ; de mêir.e qu'il est exigé dans ce cas que le 
requérant soiî affecté personnellement, actuellement et 
direciemeîU par la loi et que le recours soit introduit dans le 



délai d'un an. Hn fait, si les recours constitutionnels sont très 
notiibreux (plus de 3 000 par an actuellement et plus de 
50 000 depuis 1951), ils sont dirigés en grande majorité 
contre des actes administratifs et surtout contre les jugements 
des tribunaux, spécialement les jugements des tribunaux 
suprêmes. Le recours constitutionnel apparaît donc souvent 
comme permettant d'accéder à un quatrième degré de 
juridiction. Enfin, dans une proportion de 97 % environ, les 
recours constitutionnels sont «filtrés» par des Commissions 
de trois juges et ne parviennent pas jusqu'à la chambre du 
Tribunal constitutionnel chargée d'examiner les recours 
constitutionnels. 

Le recours constitutionnel joue cependant, selon la 
doctrine allemande, un grand rôle dans la mesure où tout 
individu peut défendre ses droits directement contre tout acte 
des pouvoirs publics et où, même si les recours sont presque 
toujours écartés par des Commissions de trois juges, la 
multiplication des recours et des réponses qui leur sont 
données peut avoir un effet «pédagogique» susceptible de 
diffuser et de populariser la défense des droits individuels. 

2 . Le recours direct autrichien. 

Depuis une révision constitutionnelle intervenue en 
1975, îa Cour autrichienne peut être saisie directement par 
tout individu qui estime ses droits lésés par une loi contraire 
à la Constitution ou par un règlement contraire à une loi. 

Si le système allemand a été pris comme exemple, il 
exisie cependant deux différences : tout d'abord il n'est pas 
exigé qu'il y ait lésion des droits fondamentaux énuniérés par 
la Constitution, ce qui signifie que la lésion de tout droit, 
même non protégé constitutionncUement, peut être 
invoquée ; ensuite, !e recours n'est pas possible au cas de 
lésion des drolls par le jugement d'un tribunal. En revanche, 
comme dans le cas allemand, joue le principe de subsidiarité 
selon lequel îe recours n'est recevable que si une autre voie 
de droii ne permet pas d'obtenir le même résultat. 

Le recours autrichien est loin d'avoir, en pratique, la 
même importance que le recours allemand : en effet, on 
compte de 20 à 30 recours individuels par an et de 1976 à 



1983, la Cour n'a admis la recevabil i té de ces recours que 
dans 15 cas. Enf in , sur cette période, un seul recours a abouti 
à l 'annulation d'une lo i . 

Ces résultats assez modestes s'expliquent peut-être par 
le fait que la Cour autr ichienne peut soulever d 'o f f i ce les 
questions d ' inconst i tut ionnal i té d'une l o i à l 'occasion d'un 
recours contre un acte administrat i f , et que ceci consti tue la 
p r inc ipa le vo ie u t i l i sée par les i n d i v i d u s . Une autre 
expl icat ion est qu' i l n'y a pas de rer.onrs contre les dé>cîsioii^ 
jur id ict ionnel les. 

3 . Le recours «d'amparo» espagnol. 

L'amparo est une voie de recours tirée de la t radi t ion 
du droi t hispanique en matière de protect ion des dro i ts 
indiv iduels. En fai t , cette voie de recours est assez proche, 
telle qu'elle est organisée devant le Tr ibunal const i tut ionnel, 
du recours const i tut ionnel al lemand, tout en présentant un 
certain nombre de différences. 

Celte action est ouverte aux indiv idus, au défenseur du 
peuple eî au ministère publ ic, au cas de v io lat ion des droits et 
l ibertés énumércs aux an ic ics 14 à 30 de la Constitution : 
c'est-à-dire essentiellement les droits et l ibertés classiques, à 
l 'exclusion des droits économiques et sociaux, et notamment 
des droits de propriété. Vamparo peut être in t rodu i t contre 
un acte admin is t ra t i f ou un acte j u r i d i c t i onne l mais non 
contre une loi . I I obéit au pr incipe de subsidiari ié, les voies 
de dro i t normales devant être épuisées au préalable. L e 
recours do i t être formé dans un déla i de v ingt jours . I l 
convient d'ajouter que si la chambre compétente en matière 
de recours d'amparo, estime que tel recours contre un acte 
a d m i n i s t r a t i f ou j u r i d i c t i o n n e l soulève une ques t ion 
d' inconst i tut ionnal i té d'une lo i , el le peut renvoyer l 'af faire à 
riissembiée plénière du Tr ibunal qui statuera alors comme en 
matière de contrôle concret des nonnes. 

C o m m e en Répub l ique fédérale d 'A l l emagne , le 
recours direct a eu un succès considérable, et cela à tel point 
qu' i l a fa l lu insi i luer en 1988, une procédure de f i l t rage des 
recours. C o m m e en Répub l ique fédérale d 'A l l emagne , 
également, le recoury d'amparo est essentiel lement d i r igé 



contre des actes juridiciionncls et fait apparaître le Tribunal 
constitutionnel comme un quatrième degré de juridiction. 

4 . Le recours direct helf>e. 

Une révision conslilutionnclle intervenue en 1988 a 
permis d'étendre les attributions de la Cour d'Arbitrage 
jusqu'alors e s s e n t i e l l e m e n t l i m i t é e au partage d e s 
compétences entre riitat, les communautés et les régions. 
Désormais la Cour peut être saisie directement par les 
individus au cas d'atteinte au principe d'égalité ou à la liberté 
d'enseignement. 

Le système a commencé à fonctionner au 1er janvier 
1989 et plusieurs décisions ont déjà été rendues. Il est encore 
trop tôl pour tirer quelques enseignements de la pratique 
suivie. On remarquera cependant que la Cour d'Arbitrage 
semble concevo ir assez largement les condi t ions de 
recevabilité des recours, notamment quant à l'intérêt pour 
agir. 

B . Le contrôle concret des normes. 

Le contrôle concret des normes permet également aux 
individus de faire protéger leurs droits par les Cours 
constitutionnelles : il consiste essentiellement à permettre ou 
à faire l'obligation aux tribunaux ordinaires de renvoyer 
toute question d'inconstitutionnalité d'une loi souicvcc devant 
eux par voie d 'exception, à la Cour constitutionnelle. Ce 
système existe devant les Cours allemande et autrichienne, 
italienne, espagnole et belge. 

11 n'est pas nécessaire de décrire chaque procédure car 
el les sont pratiquement agencées de la même nîanière. On 
notera simplement quelques dif férences entre e l les et la 
niânièie dont elles fonctionnent réellement. 

En RFA, Italie , Espagne et Belgique, toute juridiction 
peut renvoyer une question d'inconstitulionnanté à la Cour 
const i îuî ionneile . En Autriche, en revanche, seules la Cour 
suprcmc judiciaire, la Cour administrative, et, depuis 1915, 
les Tribunaux supérieurs d'appel peuvent opérer cc renvoi. 



On peut relever aussi que tantôt les lois antérieures 
sont susceptibles d'être aussi contrôlées (Itiilie), tantôt elles ne 
le sont pas (R.F.A.). Par ailleurs, il peut y avoir quelques 
difficultés quant au pouvoir du juge qui opère le renvoi, 
d'apprécier ou non la nécessité de ce renvoi. 

En définitive, le contrôle concret des normes 
n'a véritablement d'importance, sur le plan pratique, qu'en 
Italie ou il est la principale voie d'accès à la Cour 
constitutionnelle. Alors que les Cours autrichienne, 
allemande et espagnole sont saisies d'une dizaine ou d'une 
vingtaine de renvois préjudiciels par an, la Cour italienne en 
reçoit, quant à elle, un millier. Il est vrai que devant cette 
cour, les autres procédures n'existent pas. 

C . Le contrôle abstrait des normes. 

Les procédures de contrôle abstrait des normes sont 
beaucoup plus diversifiées. A première vue, elles n'ont pas 
pour objet la protection des droits des individus dans la 
mesure où elles sont généralement déclenchées par des 
autorités publiques ; mais, en fait, elles aboutissent souvent à 
ce même résultat. 

11 faudrai t d is t inguer entre cont rô le a priori e t 
contrôle a posteriori ; mais, en fait, ici aussi il n'y a pas de 
différences majeures quant au résultat obtenu. H suffira de 
dire que le contrôle a priori fonct ionne essentiellement au 
Portugal et en France et aussi de manière très limitée en Italie 
(pour les lois régionales) et en Autriche. Il a une fonction 
primordiale en France. 

On exposera successivement la saisine par des autorités 
poli t iques, par un groupe de parlementaires et par des 
autorités publiques. 

1 . Ui,saisine par des autorités politiques. 



Une grande variété de mocalités de saisine peut ici être 
relevée. 

Tout d'abord, saisine par les gouvernements ou 
exécutifs des Länder (RFA), des provinces ou régions 
(Portugal, Italie), des communautés autonomes (lispagne) : il 
s'agit ici plutôt d'un contrôle de la lépaitition des 
compétences entre TEiat et les collectivités composantes. 

Des recours peuvent être introduits aussi par le 
President de la République (France, Portugal), le Premier 
ministre ou Chef du gouvernement (Espagne, France, 
Portugal), le président d'une assemblée du Parlement 
(iTance). Certaines autorités peuvent concevoir leur rôle 
comme celui d'un protecteur des libertés : ainsi en a-t-il été 
en France pour le président du Sénat au début des années 
soixant-exdix. 

2 . La saisine par un groupe de parlementaires. 
Cette possibilité existe dans un certain jiombre de 

pays : en République fédérale d'Allemagne, le Tribunal 
constitutionnel peut être saisi par un tiers des députés du 
Bundestag ; en Autriche, par un tiers également du Conseil 
national ; en par cinquante députés ou cinquante 
sénateurs ; en France, par soixante députés ou soixante 
sénatenr̂ ; ; iin Pnrfngfl! et r.n Pnloßne.. pnr un dixième des 
députés. 

Cette voie de rc-cours est relativemenî |x;u utilisée dans 
la plupart des pays. Elle l'est en revanche, beaucoup en 
France où elle constitue l'action principale en matière de 
protection des droits individuels : des progrès considérables 
ont pu être réalises dans ce domaine, en France, depuis qu'a 
cic iiî tilucc celte voie de recours c'c&t'à-dirc en 1975 (voir 
infra). 

3 . La saisine par des autorités publiques et 
noîamnwnt par ('Ombudsman. 

Leb; Cours consíilutionneücs polonaise et yougoslave 
peuvent être saisie par toute une scric d'autorités publiques 
qu'il serai; trop long de décrire ici. 



On s'arrêtera davantage sur les saisines par le 
«défenseur du peuple» en Espagne et le «IVovcdor da 
Justiça^ ftu Portugal. F.n effet, Ift Roin de saisir la Cour 
constitutionnelle confié à une insti tut ion qui ressemble à 
rOmbusdman, mérite de retenir l'attention car cela peut être 
un instrument fort uti le de proteclion des droits individuels 
par la Cour constitutionnelle. I l est encore trop tôt cependant 
puui avoir une idée de l'efficacité de cette procédure. 

l î î . Résultats et portée de la proteclion des droits 
individuels par les Cours constitutionnelles. 

On ne peut examiner, même de manière l imitée, les 
d i f fé ren tes quest ions que soulève cette dern ière 
interrogation ; i l sera donc procédé à un inventaire ou à une 
problématique, 

A . Les effets directs : le bilan de la protection des 
droits. 

I l est di f f ic i le sinon impossible de répondre de manière 
satisfaisante à cette question. Un colloque avait été consacré à 
ce thème en 1981 à Aix-en-Provence, à propos de quatre 
expériences (allemande, autrichienne, italienne et française). 
I l y a prè^a de dix nns, la rioheuye de l' inventaire était déjà 
considérable (1) : on mesure aujourd'lnii ce que représente 
sa mise à jour alors surtout qu' i l faudrait y ajouter les 
résultats obtenus par les autres Cours constitutionnelles. 

On relèvera cependani un certain nombre de tendances 
ou d'orientations déjà notées au moment du colloque de 1981. 
Tout d'abord, les droits économiques et sociaux sont 
ccruiiiicmcMi inoins bien proteges que les droits et libcrtc.s 
classiques : niais cela tient à la nature même de ces droits et 
aussi, à la nuiii ièie doiu les rédacteurs des ConstituUons ont 
traité la question (en Espagne, par exemple, i l est 

Les actôs du colloque ont été publiés in Cours 
constituîionnellds et droits fondanienîaux, Paris, 1982 
(nouveau tirage en 198G). 



expressément prévu dans la Consiiiution que ces droits ne 
seront pas protcgésS aussi fortement que les autres droits par 
le Tribunal constitutionnel). Ensuite, il semble que plus le 
contrôle de constitutionnalité se perfectionne, plus l'accent est 
mis sur le respect du principe d'égalité ; on constatera aussi 
qu'en Autriche et en Italie, la violation de ce principe 
constitue, très nettement, la principale cause d'annulation des 
lois ; on soulignera également qu'en Italie, l'invocation de ce 
principe tend à devenir un moyen d'assurer un certain 
contrôle de l'interventionnisme économique de l'Etat. Enfin, 
une question reste en suspens : qu'en est-il des effets 
horizontaux des droits fondamentaux, c'est-à-dire des effets 
que peuvent produire ces droits dans les relations entre les 
individus et plus seulement dans les relations des individus et 
de l'Etal ? 

De nombreuses autres questions mériteraient d'être 
posées à l'occasion d'un nouveau bilan qui pourrait être fait 
dix ans après celui dressé au début des années quatre-vingt. 
On dira simplement que l'œuvre accomplie par les Cours 
constitutionnelles en matière de protection des droits 
individuels est considérable etirremplaçable. 

11 faut aussi mesurer que cette action des Cours 
constitutionnelles en faveur de la protection des droits 
individuels a eu des effets indirects non moins considérables. 

B . Les e f f e t s indirects : l ' in f luence de la 
jurisprudence relative à la protection des droits sur l'ordre 
juridique et politique. 

En mettant en œuvre les chartes constitutionnelles des 
droits et liberîés, et en leur assurant une application effective, 
les Cours constitutionnelles n'ont pas seulement protégé les 
droits des individus ; elles ont aussi, indirectement provoqué 
des changements considérables dans l'ordre juridique et dans 
l'ordre politique. 

1 . L'influence sur l'ordre juridique a été souvent 
décriie, notamment dans les systèmes allemand ou italien mais 
aussi, aujourd'hui, e droit français. 



Le phénomène d'«irradiation» ou de rayonnement des 
droits fcndamenlaux dans l'ensemble de l'ordre juridique est 
suffisamment connu pour qu'il soit inutile d'y insister. Au 
fur et à mesure qu'elles sont appliquées et interprétées par les 
Cours corifititutiormeliec, Iftc normi'.s r.oniititutionnelles 
imprègnent les autres branches du droit et conduisent à les 
transformer progressivement. Le processus est plus ou moins 
rapide selon les pays ; mais ses effets sont, h plus ou moins 
long terme, incontestables et capitaux. Alors surtout que ses 
effets sont relayés, normalement, par les tribunaux ordinaires 
qui, prenant en compte la jurisprudence consiiiutionnelle, 
modifient la leur en conséquence et amplifient ainsi la portée 
des décisions des Cours constitutionnelles, 

¡.'influence sur l'ordre politique n'est pas moins 
importante, car si le contrôle exercé par les Cours 
constitutionnelles a pour effet direct de protéger les droits 
des individus, il a aussi pour effet indirect de limiter les 
pouvoirs des majorités qui gouvernent. 

L'exemple de la France est particulièrement 
curactéristîque, de ce point de vue : car, au cours de. la 
période 1980-1989 qui a vu se succéder quatre majorités 
parlementaires et gouvernementales, à l'occasion de trois 
alternances, le Conseil constitutionnel est apparu clairement, 
aux yeux de tous, comme un élément stabilisateur et 
modérateur de la vie politique, à travers ou grâce à, une 
junsprudence essentiellement provoquée par la défense des 
droits fondamentaux. 

>i> * 

En conclusion, on posera une question qui concerne 
essentiellement les pays de l'Europe des douze dans lesquels 
existe une protection des droits individuels assurée par la 
justice consiitutionnr-lle. 
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At the start of the analysis I have to raise two questions: 

1. Why is it interesting intellectually to fallow the Hungarian, 

or more generally, the East European political changes from a 

consti tutional poin t of view? 

2. Even if it is interesting what we can see in Eastern Europe, 

is it relevant from a more general point of constitutional view? 

In the following pages I will argue to demonstrate that the 

Hungarian political changes are interesting because the 

constitutionalism in our political situation is a paradoxical 

case, and it is an intellectual challenge to explicate the 

inherent paradox. Moreover, I will try to demonstrate that the 

existence of a constitutional system, the acceptance o f 

constitutionalism cannot be in itself a sufficient guarantee of a 

democratic society; and I will try to show what is missing. 

Generally speaking constitutionalism represents a political 

system which is capable for se1f-regu1 ation, in which the norms 



and rules of behavior are codified in a more-or-less axiomatic 

way, with a certain logical rigor, without allowing direct 

persona 1 interference and dependencies. The axioms are fixed in 

the constitution which is supplemented by procedural rules 

explaining how to live up to and how to apply the codes of the 

constitution. Now, what is missing from the Hungarian. and more 

generally from the East European case is the existence of such a 

self-regulation; and direct personal in terference, 

subordinations, and dependencies are not eliminated by the 

codification of socia1-po1itica1 behavior. This case is usually 

attributed to the fact that in Eastern Europe the constitution is 

not an axiomatic codification of behavioral norms and rules in a 

self-regulating society but something else. This generally 

accepted statement, however, is not necessarily true. 

In a genuine constitutional democracy the constitution is a 

kind of formal framework which is coordinated with the informal, 

sometimes unspecified social network and relationship within 

which people live and behave. In Eastern Europe it is the formal 

framework itself which makes personalism or personal dependencies 

possible, and ultimately it is a safeguard of a voluntarist 

system. My first statement, therefor, is that one of the problems 

of constitutionalism in Eastern Europe is not the lack of a 

codified set of rules, a formal framework of behavioral norms but 

the lack of an historically developed civil automation and self-

regulation of social re1ationships. 



The next question is this: How is it possible that if we 

have a formal framework, a precise axiomatic system as a 

constitution yet there is no guarantee for eliminating 

personalism and personal dependencies, or voluntarism from our 

legal system? 

There are two logically possible answers; 

a/ The axiomatic system is perfect, crystal clear but it is not 

translated into and supplemented with procedural rules which 

guarantee the validity and applicability of the norms or tne 

codes. 

b/ The axiomatic system is perfect, crystal clear, and well 

described procedural rules exist but the principles of the 

constitution give place to political manipulations-

I am afraid in the East European case both a/ and b/ are 

true. Let me give some examples. In the Hungarian constitution 

the right of free speech or the right of religious freedom has 

been codified. They, however, were not granted automatically but 

were conditional upon local interpretation of applicability by 

different administrative organs or bodies. Most recent researches 

demonstrates, that after 1956, for example, during the retorsion 

trials extreme differences occurred in sentences for the same 

charges in the different counties, despite the existence of only 

one central code. Or, in other cases, even if the interpretation 

could have not been ambiguous, the limitations built into the 

constitution prohibited the exercise of these rights. The best 



a socialist society which is an important point I want to address 

separa te1y. 

All the East European constitutions are Stalinist 

constitutions. The fundamental principle of such a constitution 

is to make civil behavior an instrument of the realization of an 

escatologica1 goal. Its guideline is to permit individual and 

social activities only which serve the purposes of socialism. 

Socialism, however, is an undefined and in an exact manner 

undefinable notion what means that the constitution an open one, 

open in the sense of allowing different interpretations and 

voluntarism by the in terpreters. The axiomatic, automatic self-

regulation by the constitution becomes impossible; the criterion 

of unambiguous regulation is in principle impossible. My second 

statement is that the possibility of actual political 

manipulation of any kind is built into the Stalinist type of 

constitutions. We can draw the conclusion in an aphorism: 

Unconstitutional ism becomes an organic part of constitutionalism. 

In a rigorous analysis I still need one point to demonstrate 

if I want to consider the above conclusion true: and the point is 

the undefinable character of the notion 'socialism'. T'nere are a 

few constitutions world-wide which mention socialism without 

being a constitution of a communist country (see for example the 

Indian or the recent Portuguese constitution) and without having 

that type of ambiguity I mentioned above. It does not mean, of 



» 
« 

Dans ces pays (Belgique, Espagne, Fraiicc, Iialie, 
Grèce. Irlande, Portugal, R.F.A.) , les droits individuel suai 
protégés par trois catalogues de droits fondamentaux (la 
Constitution ; la Convention européenne des droits de 
l'homme, les droits fondamentaux reconnus dans le cadre de 
la C . n . E . ) mis en œuvre et appliqués par trois hautes 
juridictions (la Cour constitutionnelle ou les tribunaux, la 
Cour européenne des droits de l'homme, la Cour de justice 
des communautés). 

On ne doit pas se plaindre de cette <^sur-protection». 
Mais n'y a-t-il pas (ou n'y aura-t-il pas) un problème de 
combinaison de ces catalogues et de ces protections ? Certes, 
on peut considérer qu'ils sont complémentaires et se 
renforcent mutuellement. Mais il faudrait i)eut-être, un jour, 
icnter d|y voir plus clair car, s'il est incontestable que l'on va 
vers un «droit public européen» commun à plusieurs pays 
d'Europe, et donc à une sorte de charte commune des droits 
individuels, il est quand même nécessaire de préserver 
ceriaines spécificités et identités nationales. 

Louis 1-avoreu 

l'rofesseur à l'Université 
d'Âix-Marseille III 



course, tnai social iSiT" is cetinaDie in sorris cases; it rr.ears t^at 

t^e uncefirsDie cnaracter dees net necessarily create prctlems in 

cons-ci tLiti 3na 1 1 srr . The real croblem is - and this is my thira 

statement - that in Eastern Europe constitutional rights are 

conditional to the interpretations of socialism. There are nc 

references tc specify who, which body, and how, by what rules and 

proced!_ires can interpret this notion and that's why the notion is 

•indefinable i rorr a constitutional point of view. There is an 

-inspecified premise behind the actual wording and codification of 

the ccnstitution: a social phi 1osophica1 and a political 

institutional premise of the supremacy of the I'̂a r x i st-Len in is t 

(in essence: Stalinist) ideas and party. It is a Machiavel1ian 

solution in the sense that the Prince (here: the Party) who gives 

the laws is actually above the laws. The similarity is valid in 

an other way too: the Prince who is above the laws, also pretends 

to be obedient at least for the illusion and manipulation of the 

m,asses. The communist regimes, too, try carefully to maintain a 

virtual constitutionalism, the illusion of a 1ega1-constitutiona1 

legitimacy. Why? Before trying to answer the question, let me 

present a few interesting examples. 

First of all, let us consider the case of the trials. The 

characteristic adverb of these trials is "conceptual" which 

simply means prefabricated. In Hungary they were started in 1949, 

With the infamous Rajk-trial. Lässlö Rajk was one of the top 

comm.unist leaders of the time, former m.inister of interior who 

was arrested by fellow communist leaders, tried for espionage and 



t r e a c n e ' - y , ssr^irncea tc deat!".. a n d e>.ecuted w i r n a l e w c t n e r 

CCR^VICTS. A m o n c t h e e s p i o n a g e c h a r g e s w a s t h e c Q i 1 a b o r a t i o n iMit.H 

W e s t e r n a ^ d e s p e c i a l l y V u g c s l a v a g e n t s a n d c o n s p i r a t i o n to 

o v e r t h r o w t h e comrn'^inist r e g i m e . O n e c a n e n u m e r a t e q^iite a n.'^jmber 

Q-f -factors w h i c h c a n e x p l a i n t h e h i s t o r i c a l a n d p o l i t i c a l 

s i t u a t i o n a n d a t m o s p h e r e a t t h a t t i m e w h i c h h e l p e d to b r i n g a b c a t 

s u c h s e n t e n c e s - l i k e t h e h y s t e r i a o v e r t h e o u t b r e a k of t h e c o l a 

w a r . t h e b r e a k b e t w e e n T i t o a n d S t a l i n , e t c . - b u t n e i t h e r a n y 

n o r a l l of t h e m p r o v i d e s a s u f f i c i e n t e x p l a n a t i o n w h y t h e s y s t e m 

r e q u i r e d t h e t h e a t r i c a l a r r a n g e m e n t to p r o v i d e t h e i l l u s i o n of 

c o n s t i t u t i o n a l i s m of t h e s e t r i a l s . W h y c o u l d n o t s i m p l y e x e c u t e 

t h e t o p l e a d e r s h i p i t s v i c t i m s o r i t s enem.ies (or s u p p o s e d 

e n e m i e s ) in s u c h a m o n o p o l i s t i c p o w e r s i t u a t i o n ? W h y w a s it 

i m p o r t a n t to a r r a n g e e v e n a s h o w a n d t o r e q u i r e a g u i l t y 

s t a t e m e n t f r o m t h e a c c u s e d p e r s o n s ? A n d h o w c o u l d t h e c o m m u n i s t 

l e a d e r s p e r s u a d e t h e i r e x - c o m r a d e s t o c o n f e s s s i n s t h e y h a d n e v e r 

c o m m i t t e d ? It i s s t i l l an o p e n q u e s t i o n w h i c h b o g g l e s t h e m i n d of 

m a n y a n a l y s t s a n d to w h i c h , q u i t e f r a n k l y , I h a r d l y h a v e a 

s a t i s f a c t o r y e x p l a n a t i o n . ( T h e b e s t i l l u s t r a t i o n o f m y p o i n t i s 

p r o b a b l y A r t h u r K o e s t i e r ' s f a m o u s b o o k , D a r k a t N o o n . ) O n e m i g h t 

r e f e r to t h e o b s e s s i o n o f t h e c o m m u n i s t l e a d e r s t o p r e s e n t 

t h e m s e l v e s a s a l t r u i s t i c a n d b e n e v o l e n t p e o p l e w h o d e s i g n a n d 

c r e a t e a b e t t e r s o c i e t y ; t o t h e m e s s i a n i s t i c i n t e r p r e t a t i o n o f 

t h e i r r o l e in a s o c i e t y ; b u t n o n e o f t h e e x p l a n a t i o n s i s g o o d 

e n o u g h to c o n v i n c e m e w h y i t w a s n e c e s s a r y to h i d e t h e f a c t t h a t 

t h e s y s t e m w a s a p u r e l y d i c t a t o r i a l a n d f u l l y r e p r e s s i v e o n e w h e n 

in i t s e a r l y y e a r s i t o p e n l y c o n f e s s e d t h a t it w a s t h e 



c 1 c t a t c r s r . i s CT t h e p- 'c i e t s r i a t . Maybe Decause even m a t t e n e t 

was - ^ a l s e : t i-'.e p r o l e t a r i a t had no mere c i v i l r i g h t s t n a n any 

e t h e r S L i b o r c i n a t e d s e g m e n t o f t h e s o c i e t y ; i t was t h e 

d i c t a t o r s h i p o f t h e t o p p a r t y e l i t e r a t h e r t h a n any s i g n i f i c a n t 

s o c i a l s t r a t u m . 

I h a l a t e r c a s e , i n t h e I m r e Nagy t r i a l , one can d i s c o v e r 

one r a t i o n a l e l e m e n t why t h e l e a d e r s h i p i n 1958 t r i e d t o p r e s e n t 

a t l e a s t c e r t a i n c o n s t i t u t i o n a l i l l u s i o n t o t h e c a s e . H e r e t h e 

t r i a l was a l s o " c o n c e p t u a l " i n t h e s e n s e t h a t t h e s e n t e n c e was 

d e p e n d i n g on p o l i t i c a l p r e d e t e r m i n a t i o n and n o t on t h e r e s u l t o f 

a due p r o c e s s and a f a i r t r i a l . The t r i a l , h o w e v e r , was a 

r a t i o n a l e l e m e n t o f t h e l e g i t i m i z a t i o n e f f o r t o f t h e K^cAt— 

r e g i m e , a d e s p e r a t e a t t e m p t t o j u s t i f y b o t h t h e s e c e s s i o n b e t w e e n 

KAdAr and Nagy i n N o v e m b e r , 1956 and t h e e l i m i n a t i o n o f t h e mos t 

s e r i o u s p o l i t i c a l r i v a l . 

These t r i a l s w e r e a m i n o r p a r t o f a huge f a c a d e w h i c h t r i e d 

t o h i d e t h e c r u e l d i c t a t o r s h i p and v o l u n t a r i s t r e p r e s s i o n b e h i n d 

a c o n s t i t u t i o n a l d e m o c r a t i c i l l u s i o n . The m a j o r p a r t o f t h e 

f a c a d e has been c r e a t e d by t h e c o n s t i t u t i o n a l i n s t i t u t i o n s : t h e 

P a r l i a m e n t , t h e C o u r t s , t h e c o u n c i l s , e t c . They seemed t o a c q u i r e 

an e v e r g r o w i n g i m p o r t a n c e as t h e E a s t E u r o p e a n r e g i m e s have 

t r i e d t o p r e s e n t t h e m s e l v e s as " p e o p l e ' s d e m o c r a c i e s " and 

d e m o c r a t i c , c o n s t i t u t i o n a l s y s t e m s . These e f f o r t s , h o w e v e r , c o u l d 

n o t and d i d n o t w a n t t o a l t e r t h e c a s e : e v e r y t h i n g d i d and has 

had t o happen by p a r t v i n s t r u c 



A. 

" h e inr,p~rt£-'t l e s s e n of t h e a b o v e e x a m p l e s - s n d m y fciLirrn 

s t a t e m e n t - is t h a t the existence of constitutionalism in itself 

cannot be a sufficient characterizati on of a democratic society 

or the justification of its democratic character. T h e f ac a d e - 1 1 i-e 

e x i s t e n c e cf c o n s t i t u t i o n a l i s m ( t h e c o n s t i t u t i o n a n d t h e 

c o n s t i t u t i o n a 1 i n s t i t u t i o n s , t h e c e n s t i t u t l o n a 1 p r o c e d u r e s , e t c . ) 

h a s g r a a u a l l y a c c u m u l a t e d s o c i a l a n d c i v i l d i s c o n t e n t , a n d D o t n 

t h e l e g a l s y s t e m a s a w h o l e a n d d i f f e r e n t p a r t s of i t - t h e 

j u r i d i c a l , e x e c u t i v e , a n d l e g i s l a t i v e b o d i e s - h a v e b e c o m e t h e 

t a r g e t of e v e r g r o w i n g c r i t i c i s m . T h e d e m a n d s w e r e g r o w i n g f o r 

l e g a l g u a r a n t e e s a n d i n d e p e n d e n t r e g u l a t i o n s t o c r e a t e a w o r K i n g 

s e 1 f - r e g u 1 a t i o n of a d e m o c r a t i c s o c i e t y . It b e c a m e c l e a r t h a t t n e 

s y s t e m n e e d s t o h a v e w e l l - d e f i n e d a x i o m s , n e e d s t o h a v e a 

d i f f e r e n t c o n s t i t u t i o n . T h i s c o n s i d e r a t i o n , t h o u g h i t w a s w e l l 

u n d e r s t o o d b y t h e s o - c a l l e d d i s s i d e n t s o f t h e c o m m u n i s t r e g i m e , 

c o u l d s u r f a c e in t h e p o l i t i c a l l i f e o n l y w h e n t h e r e f o r m - i d e a 

g a i n e d l e g i t i m a c y n o t o n l y i n t h e e c o n o m i c b u t in t h e p o l i t i c a l 

d i m e n s i o n . 

T h e l e a d e r s h i p t r i e d t o c o m p r i s e t h e r e f o r m - i d e a i n t o t h e 

e c o n o m i c l i f e ; f o r a v a r i e t y of r e a s o n s w h i c h I c a n n o t e n u m e r a t e 

h e r e , i t h a d t o a c c e p t t h e f a c t t h a t t h e r e f o r m - p r o c e s s c o u l d n o t 

k e p t o u t of t h e p o l i t i c a l l i f e . F o r q u i t e l o n g , t h e l e a d e r s h i p 

t r i e d t o c o n t r o l t h e p r o c e s s ; t h e v e r y c a p a b i l i t i e s f o r c o n t r o l 

s e t u p t h e c r i t e r i a f o r w h a t h a s b e e n p e r m i t t e d ; a n d t h i s w a s t h e 

e s s e n c e of t h e p a t e r n a 1 i s t i c a p p r o a c h of t h e c o m m u n i s t 



leadership. It was expressed in the acting for the nation' 

concept which alsc tried to legitimize the handling ot the 

reforms from above - and which bore the characteristics of both 

Mac hiave11ianism and messianism. 

According to most analyses, the core issue of 'acting for 

the nation" concept was to create a fair standard of living (the 

policy was called, after Khrushchev, the policy of "gouiash 

communism"). I think it is a mistaken point and names an effect 

as the main cause. The primary issue here was a trade-off of a 

much greater significance; it was the withdrawal of politics from 

private life. It meant not to interfere into private lives by 

political means, not to politicize private spheres any more. This 

was a trade-off in the sense of pervasive communist party policy 

of the early fifties; and it created a relatively liberal 

lifestyle and a relative degree of personal freedom beyond the 

sphere of public policy. This trade-of f is significant, because 

it changed also the official as well as private value system, 

including also values of a prosperous life or of being rich. 

(This shift was obvious in the debate on the so-called 

"refrigerator socialism", when the official ideology approved 

the right to a higher personal standard of living as a right 

con form with East European values. (There were other significant 

elements of the trade-off which I cannot analyze here; especially 

the withdrawal of politics from the microeconomic sphere.) 

Depol i tic i 2 ing private life has also nneant to lessen the 



totalitarian grasp on society as a whole - and here comes my 

^ -fifth statement - without letting the subsystems of this society 

develop their own types of regulations and organizational 

principles, that is develop an automatism in social and civil 

life. It is for this reason that even private citizens have 

potentially been subject to coercion at any time. 

There are some in teresting consequences of the reform 

process and trade-off in depoliticizing private life as a means 

to create domestic stability. In the first place it meant that 

the leadership abandoned the earlier concept which required a 

uniform thinking as a prerequisite of political stability. 

Accepting the fac t that people may think di f ferent1y, the 

leadership also accepted the fact that people don't have to 

publicly support the political system. Political participation 

was not a necessary component of political life and political 

structures. Only a very nominal participation was required, 

mostly in every fifth year at the general voting, because there 

was neither genuine political participation nor public political 

life in the sense of influencing decision making. 

The decline of political participation had a harmful and a 

beneficial consequence. The harmful one was that the public has 

become uninterested. This, in my view, reflects a certain 

deprivation of political rights. The beneficial one was the 

confidence of the leadership which was not threatened by an 

active, hostile public, so there was a new possibility to ease 



p o l i t i c a l r e p r G s s i o n and t o a c c e p t t h e p o p u l a r demand f o r 

p o l i t i c a l r e f o r m s . 

Tne end r e s u l t o f t h e w h o l e p r o c e s s was a r e a l t r a d e - o f f i n 

human and p o l i t i c a l r i g h t s . T h i s t r a d e - o f f c h a n g e d t h e s y s t e m and 

made i t a / more a c c e p t a b l e on t h e W e s t ; b / more w i l l i n g t o 

s u p p o r t a H e l s i n k i - t y p e o f i n t e r n a t i o n a l a g r e e m e n t . B o t h c h a n g e s , 

h o w e v e r , made r a t h e r c l e a r t h a t t h e d e p o l i t i c i z e d p r i v a t e l i f e 

c o u l d n o t be o r g a n i z e d i n a u t o n o m o u s way and has been d e p r i v e d o f 

g e n u i n e f o r m s o f s e l f - r e g u l a t i v e o r g a n i z a t i o n s . T h i s s h o r t a g e 

became a p p a r e n t d u r i n g t h e r e c e n t c h a n g e s i n H u n g a r y and b o o s t e d 

t h e p r o c e s s o f l e g i s l a t i v e a n d , u l t i m . a t e l y , c o n s t i t u t i o n a l 

c h a n g e s i n t h e f i e l d s o f a s s o c i a t i o n and assem.b ly r i g h t s . 

The p o l i c y o f depo 1 i t i c i z i n g m.ic r o e c o n o m i c l i f e has had a 

s i m i l a r e f f e c t i n t h e s e n s e t h a t m i c r o e c o n o m i c s has a l s o been 

d e p r i v e d o f e f f i c i e n t s e 1 f - r e g u 1 a t i v e means and o r g a n i z a t i o n a l 

p o s s i b i l i t i e s . The same a p p l i e s h e r e as t o t h e d e p o 1 i t i c i z e d 

p r i v a t e l i f e : b e c a u s e o f t h e l a c k o f a g e n u i n e e c o n o m i c 

r e g u l a t i o n o f i t s o w n , t h i s s p h e r e has a l s o rem.a ined t h e s u b j e c t 

o f p o t e n t i a l and a c t u a l command i n t e r f e r e n c e . 

R e c e n t d e v e l o p m e n t s and l e g i s l a t i v e c h a n g e s ( i n t h e f i e l d o f 

company and p r o p e r t y r i g h t s ) show a s i m i l a r p a t t e r n t o t h e 

c h a n g e s i n p r i v a t e l i f e ; and b o t h f i e l d s a r e c o m i n g c l o s e r t o 

W e s t e r n s o c i a l and e c o n o m i c s t a n d a r d s by r e c e n t e v e n t s i n 

H u n g a r y . They a l l make more and more r e l e v a n t t h e demand f o r a 



new constitution because, and this is my sixth statement, it has 

become quite obvious that the existing constitution is not 

suitable for the regulation and smooth operation of a modern, 

multiparty state. In order to prove this statement, I should have 

to present a short description of the century and half long 

history of Hungarian constitutionalism which is opviousiy beyond 

the possibilities of such a paper. But probably it is enough to 

refer to the 1949 Constitution of Hungary which still is the 

framework of our political life and which - as all the East 

European constitutions of the time - was an almost literally 

translation and adaptation of the Stalinist Soviet constitution. 

Beyond the similarity in structure and wording, the more serious 

effect of the adaptation of Soviet type political structures was 

the lethal grasp on self-regulating, autonomous private and 

political organizations and institutions. The communist party 

invaded all walks of political and private life, and uniformed 

the political systems of the East European countries. From this 

perspective it can be better understood why it was so significant 

when, after the revealing time of 1956, the communist party 

depo1iticized private life. 

At the moment, we are in the midst of a confused and 

desperate debate over the role, the function, the status of the 

constitution. In this debate the recurring underlying question is 

the following: Is it possible at all, in any constitutional 

change and with any kind of constitution, in our society to 

ensure a functioning self-regulating social automation? This type 



o f a L i t o m a t i o n and se 1 f - r e q u 1 a 11 en has come a b o u t i n a h i s t o r i c a l 

p r o c e s s on t h e W e s t ; Dur p r o b l e m i s w h e t h e r we can b r i n g i t a b o u t 

a r t i - f i c i a 1 1 y . When I s a y a r t i i i c i a 1 1 y ' 1 mean s o m e t h i n g w h i c h 

nas n o t been p r o d u c e d by a s o c i a l d e v e l o p m e n t e x e m p l i f i e d i n 

h i s t o r i c a l c a s e s . 

F r o b a b i y i t i s p o s s i b l e t o c r e a t e a s e 1 f - r e g u 1 a t i v e , 

c o n s t i t u t i o n a l d e m o c r a c y a r 1 1 f i c i a 11 y . T h e r e i s a t l e a s t one good 

r e c e n t . h i s t o r i c a l e x a m p l e , and i t i s t h e F e d e r a l R e p u b l i c o f 

Germany w h e r e t h e c o n s t i t u t i o n and t h e p o l i t i c a l s y s t e m was 

e s t a b l i s h e d by an a r t i f i c i a l , o u t s i d e a c t , a p p l y i n g a f o r e i g n 

s t a n d a r d . C l e a r l y , t h a t i s n o t t h e p r e s e n t H u n g a r i a n c a s e , t h o u g h 

i h e German c a s e i s q u i t e s i m i l a r - d i s r e g a r d i n g o f b o t h t h e 

c o n t e n t o f t h e c o n s t i t u t i o n and t h e m e t h o d o f a p p l i c a t i o n - t o 

t h e 1949 s i t u a t i o n i n H u n g a r y when a f o r e i g n s t a n d a r d was a p p l i e d 

t o t h e H u n g a r i a n p o l i t i c a l sv ' s tem by a v o l u n t a r y a c t . 

T h e r e a r e r e c e n t e x a m p l e s o f t r a n s i t i o n s f r o m d i c t a t o r s h i p 

t o d e m o c r a c y h e r e i n E u r o p e , l i k e t h e P o r t u g u e s e and t h e S p a n i s h 

c a s e . T h e r e i s , h o w e v e r , a s i g n i f i c a n t d i f f e r e n c e b e t w e e n t h e 

I b e r i a n and t h e H u n g a r i a n c a s e . I n b o t h I b e r i a n c o u n t r i e s t h e r e 

has been o p e r a t i n g an e c o n o m i c a u t o m a t i s m ( t h o u g h w i t h some 

d i f f e r e n c e s i n t h e l e v e l o f d e v e l o p m e n t ) w h i c h , o f c o u r s e , has 

n o t been c o d i f i e d by l a w . The l e g a l and t h e p o l i t i c a l s y s t e m was 

d i f f e r e n t f r o m t h e e c o n o m i c o n e ; t h e i r o r g a n i z i n g p r i n c i p l e s 

d i f f e r e d . D u r i n g t h e d e m o c r a t i z a t i o n t h e d i f f e r i n g s y s t e m s had t o 

be h a r m o n i z e d . I n H u n g a r y t h e r e a r e no s u c h a u t o m a t i s m , t h a t ' s 



whv the reforms are series Q-f activity to produce se 1 f - regij i a 11 ve 

suDss'SteiT;s in our society. A se 1 f-regu 1 ative subsystem is free of 

hierarcnicai intervention, and ultimately snoulG oniy De the 

subject of a constitutional regulation. 

This is exactly the process in which the main question is 

raised: who should and could accompiish this task? Who is 

licensed to accomplish i f There is an obvious inherent 

contradiction in this process, and it is my seventh statement: we 

have to create a constitutional regulation of the society what 

typically is a task to accomplish by constitutional 

authorization. In the absence of a legitim constitution, tne 

political actors have to determine the sphere of instances which 

is authorized to do it. 

Tne most obvious institution in a constitutional democracy 

to give authorization to any legislative action is the parliament 

or anv equivalent body. The legal status of the Hungarian 

parliament, however, is a subject of fierce debates and a central 

issue of the political fights. Probably the most characteristic 

feature of the present political situation in Hungary is the 

absence of any legitim legislative institution. When I speak 

about legitim institution I refer to bodies elected in a free, 

secret election, or appointed by such institutions. Now, the 

general case in Eastern Europe has been up to now the lack of a 

genuinely free election which could give the legitim status to 

any representative body. There are only very few and very recent 

examples, like certain cases of delegate elections to the Supreme 



scviEt -H tr-.e :^cviet jnion anc zr̂ e latesr r-CiisP, 

election. The Soviet cases are not quite relevant becaijse t nose 

•freer elections nave had no effects on the overall system anc 

have not changed the gerieral laws of a party state. The Polish 

case is the real irr.portant one, yet there is a significant 

difference compared to the Hungarian situation. 

In Poland, with due respect to all merits, this was not a 

free election what is in the minds of tnose Hungarians who speak 

about a genuinely free election. This statement is not based on 

the fact that there were preset quotas what seems to De 

inapplicable to Hungary. It is based on the fact that ail the 

procedural rules of the election and the legislative institutions 

participating in it lacked the legitimacy and had been elaborated 

or put in office in a party state in which constitutional facade 

has existed but the political process has been determined by a 

monopoly of power. Legitimacy in this interpretation does not 

mean constitutionalism, and the interpretation is based on the 

analysis that the constitution was a product of a dictatorial 

power, even if it was introduced by popular approval of a 

referendum. Any voting procedure which takes place in a 

dictatorship, in the shadow of coercion of any type, cannot be 

considered legitim according to this in terprêtâtion. And here I 

come back to m,y previous question: who should be licensed and, of 

course, how - to accomplish the transition to a fully legitim 

system? 

IS 



p o l i t i c a l f o r c e o f o p p o s i t i o n t h o u g h i t has n o t been o r g a n i z e d as 

a. p o l i t i c a l p a r t y . B u t i t has a c q u i r e d a v e r y s t r o n g mass 

s u p p o r t : i t was t h e f i r s t g e n u i n e w o r k i n g c l a s s mass movement i n 

E a s t e r n E u r o p e f o r f o r t y y e a r s . T h i s m o v e m e n t , S o l i d a r i t y , was 

n o t as i n f l u e n t i a l i n l e g a l p o l i t i c a l f i g h t s as t h e much t i n i e r 

H u n g a r i a n o p p o s i t i o n w h i c h m o s t l y l a c k s any mass s u p p o r t . T n i s 

m i g h t nave been t h e c o n s e q u e n c e o f t h e l e n g t h y y e a r s o f m . a r t i a l 

l a w , b u t t h e r e s u I t was o b v i o u s : t h e P o l i s h p a r i i a m e n t a r y 

e l e c t i o n s t o o k p l a c e u n d e r t h e i l l e g i t i m c o n d i t i o n o f a conr imunist 

p a r t y s t a t e w i t h t h e mod i f i c a t i o n o f t h e r u 1 e s o f t h e game o f an 

o p p o s i t i o n a l mass m o v e m e n t . B u t t h i s movem.ent, e s p e c i a l l y i n 

i l l e g a l o p p o s i t i o n , c o u l d n o t c h a n g e t h e r u l e s o f t h e p o l i t i c a l 

game, and c o u l d n o t s e t up t n e t e r m s o f a p o l i t i c a l t r a n s i t i o n . 

I t , h o w e v e r , has had t h e s t r e n g t h t o m o d i f y t h e r u l e s i n f a v o u r 

o f i t s own t e r m s . Now, as a r e s u l t o f a f r e e e l e c t i o n - f r e e i n 

t h e s e n s e o f p o p u l a r p a r t i c i p a t i o n and v o t i n g - w h i c h was n o t y e t 

q u i t e f r e e b e c a u s e o f t h e p r e s e n c e o f p r e s e t q u o t a s , t h e r e i s now 

a l e g i s l a t i v e body i n t h e c e n t r e o f P o l i s h p o l i t i c a l s t r u c t u r e 

w h i c h has a p p r o v e d a n o n - c o m m u n i s t r u n gove rnm.en t and w h i c h , mos t 

p r o b a b l y , w i l l h a v e t h e f r e e d o m t o c h a n g e t h e c o n s t i t u t i o n a l 

f r a m e w o r k and c r e a t e a f u l l y l e g i t i m c o n s t i t u t i o n a 1 ism,. 

The H u n g a r i a n way i s d i f f e r e n t . The o p p o s i t i o n f i g h t s f r o m 

w i t h i n t h e s y s t e m , by p o p u l a r p r e s s u r e : i t c h a l l e n g e s t h e power 

s t r u c t u r e s and t h e m o n o p o l y o f powe r o f t h e c o m m u n i s t p a r t y . The 

s t a k e o f t h i s f i g h t i s t o s e t up a f r a m e w o r k w h i c h c r e a t e s 



s a t i s f a c t o r y c i r c u m s t a n c e s -for a f r e e e l e c t i o n as t h e t r a n s i t i o n 

t o a c o n s t i t u t i o n a l ae r r . oc racy . I t seems t o be p o s s i b l e Decause o f 

t n e g r a d u a l p o l i t i c a l r e f c m s n a v e t a k e n p l a c e i n t h e p a s t two 

y e a r s . The e c o n o m i c r e f o r m s , i n t r o d u c e d f i r s t i n 1 9 6 8 , have a 

p a y - o f f now. Wi t h o u t t h e g r a d u a l c h a n g e s and t h e c u m u l a t i v e 

e f f e c t s o f t h o s e r e f o r m s t h e i s s u e o f p o l i t i c a l r e f o r m s c o u l d 

h a r d l y have s u r f a c e d i n t h e p o l i t i c a l d e b a t e s o f t h e e a r l y 

e i g h t i e s i n H u n g a r y . I t g o e s w i t h o u t s a y i n g t h a t any s u c n 

p o l i t i c a l c h a n g e a n y w h e r e i n t h e S o v i e t b l o c c o u l d t a k e p l a c e 

b e c a u s e o f t h e d o m e s t i c p o l i t i c a l c h a n g e s i n s i d e t h e S o v i e t 

U n i o n . To m e n t i o n a c o m m o n p l a c e , w i t h o u t G o r b a c h e v t h e 

o p p o s i t i o n a l p o l i t i c a l g r o u p i n g s c o u l d h a r d l y g a m l e g a l s t a t u s 

e i t h e r i n P o l a n d o r i n H u n g a r y . 

Anyway , t h e o u t c o m e o f t h e p o l i t i c a l r e f o r m s now i s r a t h e r 

o b v i o u s i n H u n g a r y . The p o l i t i c a l r e f o r m s f i r s t w e r e i n i t i a t e d dy 

p a r t y members t h e m s e l v e s , e s p e c i a l l y t h e p r o f e s s i o n a l -

t e c h n o c r a t i c s t r a t u m o f t h e p a r t y w h i c h f i r s t r e a l i z e d t h a t i t i s 

a l m o s t i m p o s s i b l e t o i n t r o d u c e g e n u i n e e c o n o m i c r e f o r m s i n t o t h e 

m a c r o e c o n o m i c f i e l d w i t h o u t c h a n g e s i n t h e p o l i t i c a l s t r u c t u r e . 

The o l d p o l i t i c a l s t r u c t u r e and r e g u l a t i o n has been t h e s a f e g u a r d 

o f a command e c o n o m y ; and t o s e c u r e a t r a n s i t i o n t o m a r k e t -

r e g u l a t e d o r e v e n t o m i x e d economy i t was c o m p u l s o r y t o c h a n g e 

t h e r e g u l a t i o n s and t h e l a w s w h i c h e n a c t e d t h o s e r e g u l a t i o n s . 

T h i s v e r y r e f o r m p r o c e s s u l t i m a t e l y d i v i d e d t h e p a r t y , and f o r c e d 

t h e more c o n s e r v a t i v e o l d g u a r d o u t o f p o w e r . T h i s t r a n s i t i o n was 

n o t a s u d d e n a c t , and i t i s s t i l l g o i n g o n , b u t t h e r e was a v e r y 

i 7 



sv'fT'bclic turning point m tne process: the communist Part-» 

Conference of ("̂ iav, i^SE. That was the real ousting from power the 

old leader Jâncs Kàdâr. and that was the start of the organized 

reformist movement inside the party. 

Having the favourable political conditions from outside, and 

naving the more and more favourable political conditions inside, 

the first decisive move was the passing of the assembly and 

association bill in the Parliament last Fall. According to the 

new act it is legal to create private associations; there is a 

due legal regulation how to participate in political life through 

associations, and it is legal to form and enact political 

parties. In otner words, it is possible to participate in the 

political life also in opposition parties. Though there is not 

y-et drafted a so called party act - and according to many 

oppositional figures it should not be at all - which regulates in 

details the rights and duties of political parties, they 

participate in the renewed political life of the country. 

The opposition has formed a coalition of its own, and it is 

the Opposition Round-table. It was formed to have better chances 

to influence the bargaining process in our political life. It 

became clear quite soon that the communist party wants to divide 

the oppositional forces and tried to set up different private 

deals with the different opposition parties in order to weaken 

their overall impact. There was and in certain cases still is a 

real chance for this because the opposition is divided and there 



are tcD .Tiarsy c or. t rcver s i a J issLjes among t-herrisei ves . At t^;is 

pcint. howes/er, they realised tne significance of being united, 

ana the events more or less justified their unified position. The 

real stake is the definition of the rules of the transition game. 

The 'transition game' term expresses the essence of the process 

in which the monopoly power of the communist party will be 

substituted by the pluralist power structure of a multiparty 

system. The stake is very high because the fight is going on how 

much power the communist party, which starts from the most 

advantageous position, can restrain, and how much power the 

opposition parties, which start from different handicapped 

positions, can gain. 

In order to give a frame and rules to the power struggles, 

the communist party and the Opposition Round-table agreed to 

start negotiations over the rules of the game. The form of these 

negotiations is the National Round-table, and it comprises the 

communist party, the Opposition Round-table, and, as a result of 

serious fight and a compromise, the so called Third Side. The 

Third Side is a loose coalition of non-party organizations, like 

the Patriotic People's Front, the Trade Union, the League of 

Ulomen , etc. Most of these organizations have been trad i t iona 1 1 y 

just subsidiaries of the communist party, and only recently they 

try to have a more independent policy. So ultimately that was a 

gain by the communists to include them; the rights of the Third 

Side, however, are not quite equal in real power terms with the 

communists or the Opposition Round-table. 



T ne c e p t r a l e f r c r t o f t h e t a i K S a t t h p ( v i a t i o n a l R o u n a - t a D i e 

i s t o d e f i n e t h e t e r m s o f t h e a b o v e m e n t i o n e d p o l i t i c a l 

t r a n s i t i o n . The f e a r t h a t t h e c o m m u n i s t p a r t y w i l l t r y t o p r e s e t 

t h e c o n d i t i o n s o f b o t h t h e t r a n s i t i o n and t h e a f t e r m a t h , i s v e r y 

r e a l . T h e r e was an e f f o r t t o c o n s i d e r a b l y a c c e l e r a t e t h e 

l e g i s l a t i v e work by t h e p r e s e n t P a r l i a m e n t w h i c h was e l e c t e d i n 

1 9 8 5 , by t h e r u l e s o f t h e c o m m u n i s t r e g i m e . I f t h i s p a r l i a m e n t 

p a s s e s many o f t h e S t a t e - p r e p a r e d b i l l s , t h e new a c t s c o u l d 

m e a n i n g f u l l y p r e v e n t t h e o p p o s i t i o n t o be an e q u a l p a r t i c i p a n t o f 

t h e f u t u r e p o l i t i c a l s t r u g g l e s . The p r e s e n t P a r i l a m e n t i s r u 1 e d 

by an a p p r o x i m a t e l y 75 p e r c e n t m a j o ' ^ i t y o f c o m m u n i s t p a r t y 

members , i t c o u l d n o t be s t r u c t u r e d a c c o r d i n g t o p a r t i e s i n a 

o n e - p a r t y S t a t e ; and m o s t o f t h e l e g i s l a t i v e a c t i o n s a r e 

i n i t i a t e d by t h e g o v e r n m e n t o f t h e c o m m u n i s t p a r t y . From t h i s 

p e r s p e c t i v e , i t i s c l e a r why t h e o p p o s i t i o n e m p h a s i z e s t n e 

s t a t e m e n t t h a t t h i s P a r l i a m e n t i s n o t l e g i t i m a t e , t h a t t h e 

p r e s e n t g o v e r n m e n t i s n o t l e g i t i m a t e f r o m n o t a f o r m a l , b u t an 

e s s e n t i a l p o i n t o f v i e w . And an a s t o n i s h i n g o u t c o m e o f t h i s 

b a r g a i n i n g p r o c e s s i s t h a t by t h e f a c t o f s i t t i n g t o t h e 

n e g o t i a t i n g t a b l e , by t h e g r a d u a l a c c e p t a n c e o f many p r o p o s a l s o f 

t h e o p p o s i t i o n , t h e c o m m u n i s t p a r t y i t s e l f a c k n o w l e d g e s t h e 

d o u b t s r a i s e d a b o u t t h e l e g i t i m a c y o f i t s own p o w e r . T h i s f a c t 

g i v e s a t r e m e n d o u s i n f o r m a l s t r e n g t h t o t h e o p p o s i t i o n , and may 

be an e l e m e n t o f t h e compound e x p l a n a t i o n why an o p p o s i t i o n a l 

i n s t i t u t i o n w i t h o u t s i g n i f i c a n t mass s u p p o r t c a n g a i n much more 

p o l i t i c a l c o n c e s s i o n s t h a n t h e P o l i s h mass movennent S o l i d a r i t y 



c ou I a . 

The real task o-f the National RoLind-tabl e is two-fola: tirst, 

it has to proauce an agreement in the terms of the first free 

elections in forty vears. Second, it has to produce a consensus 

in all major legislative proposals before they are submitted to 

par 1iamentary debate. While the former task is a genuine 

bargaining game which has come to an end now, and could produce a 

compromise result which is acceptable to all parties, the latter 

is more delicate, "'"hat is the debate which contains the issue of 

the constitution. And here I have arrived back to the paradox of 

the Hungarian situation. 

Drafting the new text or the changes, amendments, 

modifications, or whatever term we select, the constitution is 

typically the task of the parliament. It can vote on it, or it 

can submit it to a national referendum, but definitely it has to 

approve the new form or any of the changes. Now, in the present 

political situation almost ail political groups agree that we 

need a new constitution instead of amending the old one. But if 

we keep in mind all the objections against the legitim.acy of the 

present Parliament, and the dominance of communist party members 

in it (who, by the still existing party rules can be instructed 

or at least pressured to represent communist party interests), it 

will be clear why the situation is paradoxical. We would need a 

legitim constitutional body to accomplish the task of drafting 

and approving the new constitution, but we do not have one. If 



tr.e present bocy tries to accomplish the task, trie result woulp 

not be consiaered as legitim. 

It is very difficult to find a way cut of this paradoxical 

situation. The problem is aggravated by a sub—prob1 em: what 

institution will secure the functioning of the political system 

during the period of the interregnum? At the moment there are 

suggestions for a presidential system which most probably will be 

introduced into our political system. According to the most 

common interpretations, the president would substitute the role 

of the parliament during the transition; but if he is appointed 

by the parliament, the legitimacy problem cannot be avoided; if 

he is directly elected even by a consensus-based set of rules, 

the licence of the president should be given by the present - and 

in the previous sense not legitim, - parliament. The conclusion is 

that if we start from a paradoxical situation, the possible 

solutions will present an other paradox. It means - and this is 

m,y last statement - that formal constitutionalism does not 

provide means to overcome the legitimacy problem in a 

transitional political system. We need an initial political act 

and either a violent or a peaceful transition into a situation in 

which a kind of social contract can be concluded. The National 

Round-tab 1e seems to serve this purpose in Hungary. After the 

free election, after the assembly of the newly elected 

Parliament, constitutionalism will be reestablished. From that 

point on, the society will have the possibility to develop self-

regulating automatism for social and political activity. 
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I. PRELIMINARY REMARKS. 

"Iberian Case" is a rather ambigous concept. Of course Spain 
and Portugal are geographically close. Of course both countries 
were subdued by dictatorships throughout the same periods of the 
present century. Of course they have experienced important 
processes of transition from dictatorship to democracy in 
basically pacific terms and in the same decade.Of course, they 
have both entered the European Economic Community at the same 
time. 

But beyond these similarities, differences are very 
important.Firstly, because some historical events led to very 
strong collective feelings of distrust and even hostility. 
Portugal developed early as an independent political entity 
against the Spanish kingdom of Castilia and after a short period 
of political union under the Spanish king Philip II at the end 
of the XVI century it became definitively an independent country 
in the XVII century. Till then Spain has nourished the fears and 
the ideological bias of certain forms of Portuguese nationalism 
and has been seen as the only reaL threat to Portugal's 
independence, something like the foreign enemy that haunts and 
sustains all kinds of nationalism. In fact,even nowadays the 
relationships between Spain and Portugal are made both of 
friendship and mistrust: politically and culturally Spain tends 
to look more towards northern and central Europe and Latin 
America than towards Portugal and Portugal still fears the 
danger of Spanish hegemonism. 

Secondly, because of sensible differences in social 
structure.Portugal has been till very recently a colonial power, 



and at the same tine a raetropol i tan agrarian society , with 
internal zones of underdevelopment and backwardeness. Spain has of 
course strong territorial inequalitites between developed and 
underdeveloped zones but its industrial economy and its tertiary 
sector have been and remain quite more developed. 

Thirdly, because the development and the results of their 
respective transition processes to democracy have been quite 
different and so have .been the resulting political and 
institutional structures, even if later developments tend to bring 
both nearer. 

But at the same time it is true that the modern political 
history of both countries has a stounding set of parallelisms: the 
source of the first Portuguese Constitution(1822) is the first 
Spanish Constitution of 1808; the XIX century civil wars between 
absolutists and liberals are parallel processes;the dictatorship 
of general Primo de Rivera in Spain is parallel to the military 
dictatorship in Portugal before the "Estado Novo" of Oliveira 
Salazar ; lastly, the "revolution" of April 1974 in Portugal and 
the Constitution of 1976 are immediate precedents of the begining 
of the transition and the constitutional process in Spain (Jorge 
MIRANDA,in R.E.P.,1988, p. 576). 

"Iberian Case" is,consequently, a reductive concept. Summing up 
parallelisms and differences we can speak of two. processes of 
transition from dictatorship to democracy, close in space and time 
but quite different in their origins, their causes, their 
developments and their constitutional implementations. 

Vith these previous remarks, I shall approach the subjet from a 
comparative perspective and focusing in these three topics: 1) 
origins; 2) developments;3)constitutional solutions and resulting 
institutional systems. 



II. THE BOOTS. 

In Portugal, transition to democracy began with a military coup 
( April 25tli. .1974). In Spain, transition began to develop as a 
very complex civilian process after the death of general Franca 
(November 20th.1975). Behind these two events there were two long 
dictatorships and two different historical developments. 

The Portuguese dictatorship began in 1926 with the military 
coup of general Gomes de Costa but later, under the rule of 
general Carmona as President of the Republic and Oliveira Salasar 
as Prime Minister developed as a "civilian" dictatorship— the 
"Estado Novo" largely inspired in the Catholic corporative 
system promoted by the Vatican in the 1930s and in the Italian 
fascism. It was,of course, a one-party system — the"Uniao 
Nacional" — and all civil and political rights were suppressed. 
But it was not an "industrialist" and " development ist" 
dictatorship,but rather an "immobilizing" one. In fact, under 
Oliveira Salazar rule, Portugal remained an immobile country, 
both in its internal economical and social structures and in its 
colonial territories . 

Portugal was itself a non developed country whose economy 
depended largely on the explotation of colonial resources by a 
monopolistic gr'oup of financial and commercial corporations, 
whose most paradigmatic example was the "Companhia Uniao 
Fabril"<CUF) . These Portuguese ruling groups were themselves 
largely subordinated to British capital and in fact the Portuguese 
colonial empire was a subsystem of the British African empire. 
When political movements for self-determination and independence 
began in Africa and Great Britain and France moved to another 
system of relationships with ancient . colonies as politically 
independent countries, Portugal remained anchored in old schemes 
of colonial domination and its answer to independence movements 



iii Angola, Mosamblque, Guinea-Bissau and Cabo Verde was military 
repression and colonial war. The result was a deep financial and 
social crisis, coupled with the general crisis of the seventies in 
Western countries,an increasing feeling of uneasiness and 
rebellion in the colonial Army and finally the military defeat in 
Africa and the breakdown of national economy. This was the 
immediate cause of the military uprising of 1974. 

The Portuguese colonial Army was the main protagonist of the 
fall of the dictatorship and this crucial fact leads to two other 
conclusions: first, that the Army itself had the capacity to 
develop in its own ranks a quest for democracy in contact with 
colonial realities; second, that the Portuguese people was too 
unorganized, too socially and politically scattered to be able to 
take the main initiative against the dictatorship. Both facts were 
decisive for the development of the transition process, a process 
in which the Army had a key position as a leading force. 

In Spain the historical background and the actual development 
of the transition process were quite different.To begin with, if 
Portugal remained a colonial power till the recent seventies. 
Spain lost the remnants of its colonial empire in the last years 
of XIX century, after the humiliating war with the United States. 
Secondly,if Portugal became a Republic -in 1910, the Spanish 
political system remained a centralist, militarist, authoritarian 
and clerical Monarchy, locked to political reforms and extremely 
hostile to liberal and left-wing movements, as well as to 
bourgeois nationalist movements. In fact, it became impossible to 
implement democratic reforms under Monarchy and every attempt to 
do so became a radical clash between Monarchy and Republic. This 
was the main dividing line in Spanish modern political history 
and after two insuccesful attempts to establish and stabilize a 



Republic, the clash exploded in the bloodiest civil war of all the 
Spanish history in 1936. 

In 1923, Spain knew the first military dictatorship, that of 
general Primo de Rivera, largely inspired in the first Italian 
Fascim and not so much different from the Carmona-Salazar"Estado 
Hovo" in Portugal. The fall of this dictatorship in 1930 opened 
the way to the Spanish Republic in 1931 . The Republic was a 
period of social and ideological turmoils, but arised great 
hopes and promised long awaited reforms in the social and 
political fields .In fact,it was the great opportunity to fight 
underdevelopment and to modernize Spain, politically and 
culturally . But the the rebellion of the Spanish Army,leaded by 
general Franco, put an end to all hopes and expectations and after 
the defeat of the Republic in 1939 a bloody repression 
inaugurated a forty years period of military dictatorship. 

This long and ruthless dictatorship did not end as a result of 
a colonial crisis or of a military uprising, as in Portugal. It 
reached its end by the conjuction of several factors. The first 
was, obviously, the death of general Franca and the incapacity of 
the dictatorship to subsist without general Franco himself and to 
face the unresolved contradictions of the Spanish society, 
accumulated throughout the 1960s and the 1970s. The second, was 
the new conditions created in the Spanish society, forty years 
after the civil war and in a European context which made 
impossible the continuity of the non democratic institutions, 
practices and ideas imposed by the Franco regime after the war in 
a country politically and economically isolated. The third, was 
the painful but effective reconstruction of the democratic 
political and union vanguards destroyed by the repression after 
the civil war. The fourth that, notwithstanding this 
reconstruction, the anti-Franco opposition did not succeed to 
transform itself in a vast popular movement, able to defeat and 
overthrow the dictatorship. 



Consequently,the transition to democracy in Spain began and 
developed as a successsion of clashes and agreements between the 
"reformists" of the Franco regime itself — who understood the 
ineluctabiliy of change and wanted to control it — and the groups 
of the democratic opposition, progressively united in a quest for 
democratic change without limitations and exclusions. 

The overall result was the achievement of democracy,the 
drafting and promulgation of the democratic Constitution of 
1978,the restoration of democratic liberties and civil rights,the 
free actitivity of political parties and unions, the establishment 
of a federal-like system of political autonomies and the opening 
of the country to European community. But this result was 
strongly nuanced by the remaining and the continuity of the main 
institutions of the Franco's state, That means that the armed 
forces,the security farces, the judicial system, the public 
administration system, the public corporations and the privileges 
of the great private corporations and the Catholic Church remained 
untouched. 

Consequently,the fundamental problem of the transition to 
democracy was to consolidate the new system, to strengthen its 
supports, to solve the great historical problèmes inherited 
like the conflict between Monarchy and Republic or the 
conciliation between Spanish national identity and the pluralism 
of national and regional identities — and, at the same time, to 
incorporate into the democratic system the institutions of the 
previous regime without traumas or new civil conflicts. This was 
the fundamental reason and the explanation of the consensus that 
marked and leaded all the Spanish transition process to democracy. 



III. THE DEVELüPMEUTS. 

Oliveira Saladar ruled Portugal for thirty-six years. When he 
dead his successor ,Marcelo Caetano, essayed to keep a balance 
between light reformism from inside the system and the maintenance 
of the dictatorial rules . He failed and the change became 
ineluctable. 

After the unsuccesful attempts of some military 
conservatives,like general Spinola, to lead and control the 
change,the military coup of 25 April 1974 installed in power a 
Junta of seven officers from the Armed Forces Movement <MFA). 
This movement was predominantly left-wing but balanced between 
radicals and moderates, all of them deeply concerned by their 
experience in the Portuguese colonies and so clearly sympathetic 
with anticolonialist movements. 

The military coup restored political liberties and civil 
rights and political parties took the field, but the leadership 
remained strongly in the MFA. Some radical mesures were taken, as 
the dissolution of political police forces and the jailing of a 
great number of its members. The conservative and rightist 
forces,fully compromised with the fallen regime, were inorganized 
and so the party balance shifted clearly to the left, where the 
Communist Party was mostly influential and had close links with 
some of the military leaders. A unitarian provisional government 
was formed, under the direction of the MFA but with participation 
of political parties, among them the Socialists and the 
Communists. Communists appeared to be very strong in the new 
Unions and it was a major issue as with the restoration of 
democratic liberties throughout the country arised a great wave 
of political,social an economic demands. 

In his book "Time and Chance", James Callaghan sums up this 
situation: "Initially these two groups <the MFA and the Communist 



Party'» were perhaps the only bodies sufficiently well organised to 
be able to step into the power vacuum. In a country starved of 
political, social and cultural freedom since the 1930s the coup 
was greeted enthusiastically" . <1987,p.360). 

The specific situation was,then, of a vacuum power, with a 
military radical leadership,great weakness of all political 
parties — with the exception of the Communist Party — and a 
large demand of radical changes and reforms in all the social 
fields,particularly a demand of agrarian reforms 

But from the first general elections for a constituent Assembly 
it emerged a political frame that was different of the initial one 
and that despite some significant oscillations has remained 
stable : at left, a dominant Socialist Party ,gathered around the 
leadership of Mario Soares and with contending trends in its 
ranks, and a hard-lined but minoritary Communist Party ; at 
center-right , a consistent P.P,D.,later transformed in the 
Social-Democratic Party<P.S.D.), gathered around the leadership of 
Sa Carneiro and also with contending trends inside, ; at right the 
C.D.S. This party scheme has been only partially modified by the 
appearence and the failure of the PRD, headed by former President 
of the Republic, general Ramalho Eanes. 

The transition process in Portugal has been characterized by 
the difficult relationships between the leading MFA and these 
political parties and the changing balance of power between all 
these forces in a society that, after the first period of radical 
demands and reforms,looked for new internal equilibriums towards 
moderation and stability. The drafting and the promulgation of the 
Portuguese Constitution of 1976 was the expression of the hopes 
and expectations and also of the balance of power of the first 
period. It is a Constitution marked by an overall socialist 
orientation, not only in the sense of general aims but also in 
concret goals, like that of collective property. But its most 
specific feature is the constitutional role of the Armed 



Forces,which become something like the highest institution of 
icuarantee and control, in a complex interaction with the 
Présidence of the Republic, the Government and the Parliament. 

The main role of the Socialist Party was to ensure a "civil" 
development of this original impulsion. In 1976 , the Socialist 
Party won the majority — but not an overall majority — and his 
leader, îtario Soares, formed the first constitutional government, 
with general Eanes as President of the Republic. The provisional 
period was over, but the great problems of the portuguese society 
strongly emerged in all the fields and the Socialist Party was 
unable to retain its majority. Till then the building of 
Portuguese democracy has developed around three major issues; 
1) The reduction of the military role in the constitutional 
system;2)the definition of a workable system of political 
alliances betweeen the major parties;3) the economic development 
of a country that was forced to change abruptly from the immobilty 
of the salazarist system to a new and extremely mobile competitive 
system, without the resources from the colonies and in the 
framework of the European Economic Community, 

The problem of alliances has been a major one, as the Communist 
Party is excluded — or excludes itself — from any possible 
majority. The Socialist Party has shifted from minority 
governments to alliances with center parties and has payed a high 
price for it in terms of internal homogeneity and of electoral 
support. Finally, the center-right party, the P.S.D.., under the 
leadership of Anibal Cavaco Silva has won the absolute majority in 
the last general elections and for the first time since 1974 rules 
the country with a single party stable majority. 



In Spain the transition to demacracy did not begin with a 
military coup but with the ending of military rule. The death of 
general Franco put an end to his system, but there was not a real 
vacuum power.The King succeeded general Franco and confronted with 
the alternative to continue the franquist system or to advance 
towards democracy chose the latter way, with the help of all the 
political farces, those coming from franquism and those coming 
from underground opposition. 

The end of franquism coincided with the worst economic crisis 
of recent Spanish history. And,most important of all,the building 
and the actual working of an eventual democratic system were 
conditioned by the problem of the inheritance of the state 
apparatus of Franco's regime. 

The only way to cope with all this problems and solve them in 
the sense of democracy was to add forces and to establish a clear 
dividing line betweeen those who wanted democracy and those who 
wanted to return to dictatorship. This was a very complex problem, 
because every political force was due to make a difficult decision 
about this dividing line . That meant a decision about some of the 
hardest historical conflicts that remained unresolved, such as the 
conflict between Monarchy and Republic or the conflict about 
national identity or the problem of pacific separation between 
State and Church. The decision was also conditioned by memories of 
the recent past. The memory of the Civil.- Var, for instance, was 
mantained to the end by the Franco regime as the basic source of 
its own legitimacy and his distinction between winners and losers, 
but it weighed on the collective conscience of the immense 
majority of Spaniards as a trauma not to repeat. Last but not 
least,the Spanish society of the 1970s was a new society, with new 
generations in the scene, a society that wanted to be rid of 
dictatorship but wanted to achieve democracy without any mayor 
conflicts, thats's to say, in peace.All the significant political 
forces understood these messages and all became aware that the 



only way to go ahead, to establish democracy and consolidate it 
was the way of consensus. 

But to achieve consensus was not an easy affair. The political 
forces that emerged after the Franco's death were very 
different. From inside the Franco's regime developed a reformist 
movement o more precisely some reformist movements. The first one, 
that' to say, the first that managed to take the head of the post-
Franco government, was the group headed by the ancient Minister of 
Information Manuel Fraga Iribarne. He intended to develop a 
limited reform, including the Socialist Party but excluding the 
Communist Party and the rest of the left. This limited reform 
failed soon because it meant a limited democracy in which the 
"accepted" democratic forces would be compelled to complicity in 
the restrain of democratic rights.And it failed also because the 
emergent social movements overflowed soon the limits set by the 
government Arias-Fraga. 

The second government of the new post-Franco Monarchy was 
headed by another ancient Minister of Franco, Adolfo Suárez. This 
second government was forced to go far ahead and Mr.Suárez 
hinself understood that the only possibility to control the 
democratic process was to develop it without the limitations that 
caused the failure of the previous attempt. At the same time, the 
opposition forces succeeded in establishing a unique and unitarian 
platform, including all the significant -groups, from Christian 
Democracy to Communists.This was the basis of the final agreement 
between the franquist reformists and the opposition,And as a 
result of this agreement general elections were held in 15 June 
1977, with free participation of all the political parties. 

The political constellation that emerged from these first 
general elections conditioned the following periods of the 
process. The party headed by Mr. Suárez — the "Unión de Centro 
Democrático"(U.C.D.) , formed by franquist reformers,but also by 
christian-democrats,liberals and social-democrats — was the 



winner, but did not obtain the overall inajority. Second, at close 
distance, was the Socialist Party — the "Partido Socialista 
Obrero Español"CPSOE) — . Third, but at a considerable distance 
and so excluded from the possibility to become a government 
alternative, was the Communist Party. And fourth, the little group 
headed by Mr. Fraga Iribarne,"Alianza Papular". Finally some 
nationalist parties emerged with strong roots, specially in 
Catalonia and the Basque Country. 

From this constellation of forces two evidences emerged: 
first,that the victory of the political forces that wanted 
democracy was overwhelming: in the new elected Parliament there 
was not a single partisan of the Franco's dictatorship. So the way 
was open to a Constituent process . Second, that no single 
political force was able to lead alone or to implement alone the 
constitutional reforms and the consolidation of the new 
democracy. The consequence was equally obvious: consensus was 
needed to draft the Constitution, to implement the reforms and to 
cope with the more urgent problems, specially the economic ones. 

The Spanish Constitution of 1978 was drafted by a group of 
seven deputies elected by the first democratic Parliament , the 
Congreso de los Diputados. Three of them represented the U.C.D., 
one the Socialist Party, one the Communist Party, one Alianza 
Popular and one the nationalist parties of Catalonia and the 
Basque Country. This group,popularly known as the "Founding 
Fathers", was charged of the material task of drafting the text 
of the Constitution but also, and mainly, it became the center of 
all the political compromises between the parties . The aim was to 
draft a Constitution that could be accepted by all the democratic 
forces and that,consequently,could be submitted to papular 
referendum with a positive vote recommendation by them all. And 
that result was attained. Lastly, as a complementary mesure, 
consensus extended to the economic field as a general agreement of 
the same political forces on reforms and inmediata measures , known 



as the "Pactos de la Moncloa" — which was anyway far less 
effective. 

The most important issue at stake was,obviously, the 
consolidation of the emerging democracy. But consolidation did not 
mean only to agree about Constitution and parlamentary 
institutions. It meant also the necessity to solve the most heavy 
historical problems that remained alive in 1977 and that were at 
the roots of the tragic experiences of the past, specially of the 
civil war and the two military dictatorships. Among these 
historical problems I shall mention the two most significants: the 
problem of Monarchy and the problem of national identity and 
nationalisms, already mentioned above. 

In 1977 the Socialist Party, the Communist Party and all the 
left forces, as well as some nationalist groups, were republicans 
and opposed Monarchy. It was not an ideological bias,but the 
consequence of the historical role of a Monarchy that was 
belligerent against the left and against the peripherical 
nationalisms. The split between the Spanish political forces over 
the issue "Monarchy or Republic" was a radical division,both 
political and ideological, that turned even inro a division over 
symbols — the national flag and the national anthem, por instance. 

But, as said before, the Spanish transition to democracy did 
not begin with a vacuum but with an already existing Monarchy 
.restored by general Franco and based in a, legality that not only 
the great majority of citizens rejected but that the new democracy 
set out to modify. 

On the other hand, it was obvious that in that initial moment, 
with weak democratic forces and with the major institutions of the 
Franco's regime still intact, a strong element of stabilization 
was necessary. And this could be only the Crown. The majority of 
the army, the security forces, the public servants and the 
judicial system accepted — a lot of them reluctantly — the 
democratic legitimacy and the democratic process only because the 



King himself accepted it, not because of the leadership of new 
political parties and leaders. The issue "Monarchy or Republic" 
could have turned into a wrong dividing line inside the block of 
supporters of the transition process and could become a rallying 
cry for those who were against it. Finally, the Crown itself 
needed a new democratic legitimacy, since otherwise it would be 
compelled to perpetuate the legality of the Franco regime — which 
was its own original legality — and thus lacking the door to 
democracy . 

An agreement was necessary. For the Crown,to stand in the past 
would be to enter once again in a spiral of political 
confrontations that could only lead no another civil war, For the 
left, to stand in the past was to remain anchored in identity 
signs certainly deeped-rooted but at the same time inable to 
confront the new problems at stake. The constitutional compromise 
was the parliamentary Monarchy. The Crown and the Monarchy as a 
system obtained a new democratic legitimacy. The left obtained a 
system of democratic liberties, of territorial autonomies and of 
parliamentary institutions that till then it could only reach 
through the Republic and the overthrow of Monarchy. And when in 
19S2 the Socialist Party won the general elections with an overall 
majority, for the first time in Spanish history the left governed 
without problems under a Monarchy. This was a really historical 
compromise that solved a very difficult -problem an allowed the 
democratic forces to gather in one side of the main dividing line 
against the partisans of dictatorship, without secondary dividing 
lines that would weakened the whole process of transition to 
democracy. 

Something very similar can be said about the other main 
historical conflict of the modern Spanish history, the conflict on 
national identity. This was another bloody split between political 
forces, a split that confronted authoritarian centralism and the 
quest for autonomy of the most developed zones of Spain, 



especially Catalonia and the Basque Country. When nationalism 
began to develop in both regions at the end of XIX Century, the 
answer of Monarchy and of the central ruling class was to order 
the army to fight nationalism in the name of Spanish national 
unity and of Spanish central nationalism. And so the army became 
the armed depositary of the integrity of the Spanish nation and 
the centralist Monarchy against all internal opposition. The 
Republic of 1931 essayed to solve the problem opening the way to 
regional autonomies. But after the civil war and the defeat of the 
Republic, the clash became especially violent under Franco's 
dictatorship, which persecuted and supressed all the identity 
signs (institutions, languages, cultures) of Catalonia and the 
Basque Country and stressed the exclusiveness of Spanish national 
identity as the old Spanish nationalism linked with centralism and 
authoritarism, 

In 1977 this was one of the most oustanding issues. It was not 
only a problem of political organization but also an ideological 
problem, because both in Catalonia and the Basque Country — as 
well as in Galicia and other parts of Spain — a very strong 
collective feeling of nationality had developed which was very 
difficult to integrate into the wider collective feeling of the 
Spanish nation, after such a strong phase of ultrarightist Spanish 
nationalism under the Franco regime. 

An agreement, a new compromise was also necessary. And the 
compromise is stated in article 2 and the Title VIII of the new 
Constitution. Article 2 defines the concept of the Spanish nation. 
It states that Spain is a true united and indivisible nation. But 
it also states that this united nation is formed by 
"nationalities" and "regions", each one having a right to 
political autonomy, recognized and guaranteed by the Constitution 
itself, and that the link which keeps this new Spanish nation 
united is the link of "solidarity". From a theoretical point of 
view, article 2 seems and odd combination of heterogeneous 



elements and the result is something like a "nation of nations". 
But article 2 is not a theoretical exercise but an attempt to find 
a political solution to one of the most serious and bloodiest 
conflicts of the Spanish political history. On this basis, the 
Constitution opens the way to a deep reorganization of the Spanish 
centralist state in a federal-like system of political autonomies. 

These are perhaps the two main examples of the deep spirit of 
the Spanish transition to democracy. The same could be said about 
other important issues, namely the implementation of civil rights 
and political liberties, the separation between state and Catholic 
church, the abolition of death penalty, the full recognition of 
political pluralism, etc. 

This was the work of consensus. The spirit of consensus 
prevailed in the first period of the transition, till the 
completion of the constituent works at the end of 1978. The second 
general elections of 1979 confirmed the political framework issued 
of the first ones.The U.C.D.was again the main political force, 
but was not able to attain overall majority. The new UCD 
government, leaded again by Mr. Suarez, chose to govern alone 
putting an end to consensus and the Socialist Party became the 
main challenger in a political confrontation that involved 
especially these two parties . The U.C.D. government, confronted 
with the great problems of the new democracy, that' s to say, the 
implementation of democratic reforms in all the state institutions 
, the implementation of regional autonomies and the fight 
against the economic crisis and inflation, began to divide in 
internal opposed fractions and to crack down. After the dimission 
of Mr. Suarez and the failed military coup of general Milans del 
Bosch and colonel Tejero on 23 February 1981, the U.C.D. crisis 
was open.And it was deepened by the results of the the first local 
elections of 1979 as the left — socialists and communists — 
obtained the majority in the more important Spanish towns 
especially Madrid and Barcelona. 



Tiie general elections of 23 October 1932 changed the political 
framework. The Socialist Party (PSOE)obtained more that ten 
milions of votes and the absolute majority in both Houses of 
Parliament, the Congress and the Senate. The U.C.D. disappeared, 
the Communist Party fell abruptly to only 5% and Alianza Papular, 
leaded by Mr. Fraga Iribarne became the main conservative force 
and the second group in Parliament. In Catalonia and the Basque 
countries, the nationalist parties confirmed their positions and 
in the following elections to their regional Parliaments became 
the majority forces. 

This general framework was confirmed in the general elections 
of 1986. The Socialist Party retained its absolute majority, 
even with a fall in its total voting results, and a new party, 
the Centra Democratico y Social (C.D.S.), leaded by Mr. Suarez 
began to emerge as a center force. 

Previsions about next developments are difficult. Spain has 
become a very dynamic country, changes are abrupt and deep,new 
generations take the field and Spain finds itself in a sort of 
mid-way between past and future : it has already the same problems 
of other more developed European countries but some of the 
problems inherited from the past are not fully solved, especially 
the problems of basic economic structures and of public 
administration. But the main political phantoms of the past are 
over and the main challenge of 1977 is fulfilled: democracy is a 
stable system and it works . 



IV. THE INSTITUTIONS. 

The differences in the processes of transition to democracy in 
Portugal and Spain led to substantial differences in both the 
constitutional and the political frameworks. But in the last 
years,the actual working of the institutions and of the political 
farces have led to increasing similitudes in both fields. 

The Portuguese Constitution of 1976 sprang up from the 
political wake of the April 1974 uprising. It is a syncretic 
Constitution,but its overall inspiration is quite more radical 
than the Spanish Constitution. Some of the main principles of the 
Portuguese Constitution are the collective apropiation of the 
main production means and of land and natural resources , as well 
as the elimination of monopolistic corporations and of latifundia 
in the general perspective of "transition to socialism" 
(art.89,1). Another main feature is the constitutional role 
granted to the Armed Forces, through- the "Council of the 
Révolution" , one of the key institutions of the constitutional 
system. 

But the constitutional revision of 1986 introduced a very 
important change in the internal logic of the first period. The 
feeling of "transition to socialism" has desappeared in fact 
despite a remaining mention to socialism in article 2; the role 
of the military and the "Council of the Revolution" has been 
extinguished and the whole constitutional system has evolved 
towards a closer parallelism with other systems in Western 
Surope. 

The situation after the 1986 revision can be summarized as 
follows: 

1. Portugal is a semi-presidential Republic or rather a mixed 
presidential-parliamentarian system. The President of the Republic 
— for the first time a "civilian" President with the election of 



the socialist leader Mr. Mario Soares in 1986 — is elected 
directly by voters but he has not executive powers, even if he has 
a limited veto power and the possibility to dismiss the Government 
and to dissolve the Parliament or Assembly of the Republic. Due to 
his direct election the President has a very important political 
role as a stabilizing factor and as a mediator and this role has 
increased after the extinction of the military "Council of the 
Revolution", whose role counteracted in fact that of the 
President. It is interesting to note that in all the presidential 
elections held till now the majority has not coincided with the 
party majority in the Parliament. At present,with an overall 
majority in Parliament of the center-right P.S.D., the President 
was elected with the support of the left forces. 

2. The real working of the system is that of a parliamentarian 
regime with a single chamber, the Assembly of the Republic, 
elected by direct popular vote and a proportional system. And as 
in all the modern parliamentarian systems, the gravity center has 
shifted to Government and party politics predominance, especially 
after the general election of 1987, which gave to a single 
party,the PSD the overall majority. The party system has evolved 
eaually in the sense of an equilibrium not so far awayof the 
balance of political forces existing in the rest of Western 
countries and, more specifically, in Spain. Of course the balance 
is not the same in Portugal and Spain, " but the party system 
becomes more and more similar. 

3. The Portuguese constitutional structure is a centralized or 
unitarian one, in the sense that does not accept regional 
autonomies as a general system. But the article 6 of the 
Constitution enounces the principle of autonomy of the local 
governments and establishes two autonomous regions in the 
archipelagos of Azores and Madeira, each one with a regional 
Assembly and a regional Government, with a President appointed by 
the representative or Minister of the Republic in the islands. 



Each autcnamous region has its awn Statute, drafted by the 
regional Assembly and approved by the central Parliament, the 
Assembly of the Republic, 

The main difference between the Portuguese constitutional 
system and the Spanish one is,obviously, that Spain is a Monarchy. 
More precisely, Spain is a "parliamentarian Monarchy", in which 
the King reigns but does not rule. The King has not veto 
power,cannot dismiss the President of the Government nor any 
Minister,cannot dissolve the two chambers of the Parliament or 
Cortes Generales and even if he is the nominal Chief of the Armed 
Forces, he cannot dispose of them as only the Government is 
entitled to decide on military affairs . 

In this sense, the Spanish system is a purer parliamentarian 
regime than the Portuguese one. The indisputed political 
leadership lies in Government and Parliament. The Parliament or 
Cortes Generales is formed by two chambexs: the Congreso de los 
Diputados, elected by direct vote with a proportional system, and 
the Senado, elected partly by direct vote with a majority system 
(each province electing four Senators, regardless of papulation) 
and party by non-direct vote. as the Parliament of each 
autonomous region elects a number of Senators proportional to the 
respective population. 

The structures and the actual working of the parliamentarian 
system are similar to those of other parliamentarian countries, 
with a specific regulation of the Governmment' s control by 
Parliament in the "constructive" sense of the German Federal 
Republic system. 

And as in other parliamentarian systems, the gravity point has 
shifted to Government and political parties, especially after the 
overall majority obtained by the Socialist Party in 1982. 



Another juain feature of the Spanish constitutional structure is 
the creation of the federal-like system of Autonomous Communities. 
At present 17 Autonomies haven been created,covering the full 
Spanish territory with the exception of the two Horth-African 
cities of Ceuta and Mel i 11a. Each Autonomous Community has its own 
Constitution or Statute, its own Parliament, its own Government. 
The structure and the actual working of these autonomous 
institutions are parliamentarian,even if the institution of the 
President and that of the Primer Minister coincide in the same 
person: each Parliament is elected by direct vote through a 
proportional system, the President is elected by the Parliament 
and is responsible to it and the Statutes have been drafted at 
the initial stage by the representatives of the Autonomous 
Community in process of formation and finally aproved by the 
Cortes Generales. Among these 17 Autonomous Communities are some 
differences, concerning competences and financial resources. In 
this sense, Catalonia, the Basque Country, Galicia and Andalucía 
are autonomies of a higher level, but the logic of the system is 
that after a certe.in period all the existing Autonomous 
Communities will evolve to a similar degree of effective autonomy, 
Moreover, in those nationalities or regions in which exist 
specific languages, like Catalonia, the Basque Country, Galicia, 
Valencia and the Balearic Islands,these languages are co-official 
with the overall Spain's official language, the castillan or 
spanish. 

From this general perspective, we can conclude that beyond 
these specific features and differences and beyond the historical 
conflicts and mistrusts it seems obvious that Portugal and Spain 
are evolving largely in the same path and the same direction and 
that this confluence will grow in the future as both countries are 
now integrated in the same process of European unity. 
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The Spanish Case: Remarks on the 
General Theories of Nationalism 

J o R D i SOLÉ T U R A 

ABSTRACT . We must escape ideological bias to develop a theory of 
regionalism f rom case studies. Late capitalism often produces regional and 
sub-nat ional conflicts. T w o issues are to be explained: the relationships of 
regional marginali ty to new economic developments and, in turn, their 
relat ionship to centralization and /o r decentralization. T h e term "self-
de te rmina t ion" is no longer clear: wha t is the unit for "self-determining" its 
future? T o unders tand the question we must have an historical perspective 
on each case. In Spain, Ca ta lan and Basque marginali ty is cultural ra ther 
than economic—and has been challenged by the powers of the central state, 
leading to crisis and military dictatorship. Later , democrat izat ion produced 
guarantees of au tonomy for the region as a practical solution. 

Introduction 

The main theoretical issue in the analysis of national and regional problems is 
whether, from case studies y/t can reasonably develop general patterns for a theory of 
nationalism and regionalism, or whether a sequence of case analyses can only give us 
a heterogeneous account of different situations. The issue is especially problematic in 
the European political tradition, where, notwithstanding the theoretical line opened 
by Rokkan and Urwin (1982; 1983) and other political scientists, the national 
problems are mainly political, and the mainstream of theory still runs through the 
developments of the traditional "nationalities principle," in which the essentialist 
approaches to the concept of "nat ion" predominate. By "essentialist approaches," I 
mean those approaches made by nationalist authors who consider "nat ion" as a 
non-temporal entity, always identical in its essential singularity. One of the 
consequences is that the sociological or historical analysis can hardly be isolated from 
the political implications of every case study; and the social scientists or the historians 
are often requested to become political opinion makers, and to focus their analysis on 
a political and ideological bias. My own experience in Spain has led me to a very 
strong feeling against essentialism in this field. So I think that no case study is 
theoretically useful if we do not overcome this approach, this ideological bias, and if 
general categories and doctrinal approaches do not give way to historical and 
empirical perceptions. 
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I do not intend to discuss here all the implications of this well-known theoretical 
problem, but only to invoke some developments of the Spanish case, which offers a 
rich complexity of interactive regional and national elements, both in the ideological 
and in the political fields. The so-called "national problem" has been one of the main 
issues in Spanish political history in the last two centuries, and one of the keys to the 
background of the two military dictatorships that Spain has known in the twentieth 
century. After ten years of constitutional democracy, the problem has not been fully 
resolved, and conflicts about national identities and symbols arise periodically, not 
only as outbursts of peripheral nationalism but also as political movements linked to 
terrorism—as in the well-known case of the Basque separatist organization, the 
Euzkadi Ta Alzcatasuna (ETA). Nor has democracy solved the problem of Spanish 
national feeling, as the ancient Spanish nationalism was connected to militarism, 
clericalism and centralism and the new democracy is challenged by the urgent need to 
implement, develop, spread and strengthen a new national feeling linked to 
democracy, to decentralization and to pluralism. 

First, we must ask, what is the relationship between pluralism and national and 
regional diversity? This problem, of course, has different roots and meanings in 
western developed countries and in the underdeveloped ones, not only because of 
their different historical, social and political backgrounds, but also because the 
political and constitutional concept of pluralism does not have the same meaning in 
such heterogeneous situations. From this point of view, the problem reveals its 
complexity mostly in western developed countries, where the ancient theory of 
nationalities was developed mainly in nineteenth-century Europe through abrupt 
economic and social transformations and through increasingly bloody wars. 
Capitalist society has once again changed the established political frontiers; and, in 
the process, contributed to the problems of late capitalism—that is, the new patterns 
of economic, social, cultural and political centralization and, consequently, new forms 
of territorial marginality. 

This is a process that deeply affects the actual working of traditional state 
institutions—mainly Jacobin inspired, i.e. centralized ones—and stresses the quest 
for new forms of political organization and institutional functioning. Social and 
political conflicts rooted in the new realities of late capitalism often take the form of 
national and regional conflicts. And they are often theorized about in terms of 
traditional nationalities or even—as can be seen in Spain's Basque country—in terms 
of imperialism and underdevelopment. I think it most important to identify these 
problems and to see if nationalism and regionalism are ideological forms or even 
ideological disguises of other problems that have arisen through the logic of late 
capitalist development; or if we are really confronted with a revival of the unsolved 
traditional problems of nationalities in developed countries. 

It is evident that the problem concerns not only western developed countries. 
National and regional conflicts arise and develop also in Eastern Europe, which are 
supposed to be strongly unified by their political systems. The Yugoslav situation is 
paradigmatic; but we must also consider recent developments in the Soviet Union, 
Romania and Poland. Some of these relate to the last redefinition of state frontiers 
after the Second World War. The far-reaching political reforms announced in these 
countries reveal very strong contradictions and open the way to new prospects in 
political analysis. 

To focus on Europe and other developed areas is not only a theoretical option but 
challenge. National and regional problems in underdeveloped countries are better 
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unders tood by political scientists, easier to comprehend in a general view, as their 
roo t s—the process of colonial emanc ipa t ion—are more evident and the pa t te rns of 
their nat ion-bui lding processes are more uniform, despite their increasing complexity. 
By contrast , the explosion of national and regional problems in developed countries is 
still awai t ing an agreed-upon theoretical explanation. Once that is settled, there are 
two majo r issues to be considered: first, the relationship between new economic 
developments and regional marginalities; and, second, the relationship between these 
new economic developments and the centralization or decentralization of pohtical 
inst i tut ions and cul tural pa t terns (the mass media, language, cultural values, etc.). 
Th i s is a complex field, both because it is difficult to define and because it is rapidly 
changing. Things that seemed evident ten or fifteen years ago are not so evident now, 
as nat ional minorit ies and regional diversities are affected by large processes of 
in tegra t ion—like the European Economic C o m m u n i t y — a n d by the s t rong 
homogenizat ion of cultural pat terns . Explanat ions based only on one set of factors, 
economic, political or cultural , are no longer sufficient to cover the overall realities. 

Th i s re turns me to my first point: the relationship between case analysis and 
general theory. I was myself t roubled by this problem when writ ing the book 
Nationalities and Nationalisms in Spain (1985). As I was developing my analysis, I found 
it necessary to avoid two theoretical temptat ions. T h e first was abstract analysis, 
mere conceptual discussions about , for example, the true meaning of " n a t i o n . " T h e 
second was to avoid developing a general theory f rom the Spanish case. 

I t seems to me tha t political concepts like "na t ion , " " reg ion ," and "self-
de te rmina t ion , " have different meanings in Spain and Centra l America, in Europe 
and in Africa. Nor do their meanings in nineteenth-century European history apply to 
present-day Europe. Self-determination, for example, is a general principle, 
established as such in Uni ted Nat ions ' declarations. But to unders tand its real 
mean ing we mus t descend to concrete cases, because the most impor tan t problem is 
not self-determination itself as a jur idical and political principle, but to identify the 
specific subject of self-determinadon. 

Let me provide an example. In a meedng held in M a n a g u a in J u n e 1986 on the 
au tonomy of the Atlant ic coast of Nicaragua, self-determination was a widely 
discussed item, as some par t ic ipants put forward the concept as the pohtical basis for 
au tonomy. T h e theoretical problem immediately became a political problem, because 
the consequences of one kind or another of practical implementa t ion were obviously 
bound to be extremely different; and both deeply significant f rom a political point of 
view. T h e problem was not to assert the theoretical principle of self-determination, 
bu t to identify the jur idical subject of this general right. Was it Nicaragua as a whole 
they were considering? Was it merely the Atlantic coast? According to the Uni ted 
Nat ions ' definition, self-determination means the enforcement of nat ional sovereignty 
against foreign pressure. Atlantic coast au tonomy was seen as the way to s t rengthen 
na t ional uni ty between the two par ts of Nicaragua , the Pacific and the Atlant ic 
coasts. However , as self-determination is linked with the possibihty of political 
independence and sovereignty, self-determination for the Atlantic coast could lead to 
the split t ing u p of Nicaragua as a country. Thus , the answer of the M a n a g u a meet ing 
was very clear: the jur idical subject of self-determination was not the Atlant ic coast, 
bu t Nicaragua as a whole. I t was, obviously, a political decision, but this is the key to 
the issue. T h e problem is not self-determination as a political or a jur id ica l concept , 
bu t it is to identify its sub jec t—and that means a political decision which can be 
explained only through an historical and political case analysis. 
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In Spain, a strenuous and rather bitter discussion about self-determination is also 
developing,' and all the nationalist parties in the Basque country and the majority of 
those in Catalonia place self-determination as a core principle of their pohtical 
proerams. Also, ETA terrorism has developed in the name of Basque self-
determination. Here the problem is not one of theoretical concept nor abstract 
discussion, but the real meaning of self-determination in our historical perspective 
and in our constitutional system. I shall later return to this problem. 

Of course, I am not opposed to general theories. Wha t I wish to stress is my 
personal conviction that there is no single theory to explain national and regional 
realities and conflicts, as, for example, the theory based on economic marginality. We 
need careful examination of individual national and regional cases. Economic 
marginality can explain, perhaps, regional conflict in France's Brittany and Corsica, 
but not those in Spain's Catalonia and Basque country, since the latter are the most 
economically developed regions of Spain. Economic marginality is undoubtedly one 
of the causes of conflict in Northern Ireland, but it seems not to be possible to explain 
it fully if religious and cultural factors are not also taken into account. 

Last, but not least, historical perspective is absolutely necessary, not only to 
unders tand the roots of every national and regional problem, but also to understand 
the continuity of institutions and of the feehngs of the people involved. In my opinion, 
this is most important . National and regional problems in Spain, for example, can 
only be explained in all their complexity from an historical point of view. Only 
through history do political and economic factors take their full shape. Let us look at 
the problems of nationalities and regions in Spain in this context. 

The Spanish Case 

As mentioned above, the strongest national and regional conflicts in Spain have 
developed in the most economically developed areas—Catalonia and the Basque 
country. Therefore, the roots of the problem do not lie in economic marginality, but in 
political and cultural marginality. 

The building of the Spanish state through the nineteenth and twentieth centuries 
was not the work of an industrial and commercial bourgeoisie, as in France, but of a 
ruling class made up mainly of great southern landowners, bureaucratic cliques and 
speculative financial groups. The Catalonian industrial bourgeoisie, based on light 
industry, never was a dominant part of the state ruling class, but a secondary partner. 
The Basque bourgeoisie developed late in the nineteenth century, through the boom 
in heavy industry (iron, coal, steel, and machinery) and through the rapid 
accumulation of banking capital. This Basque bourgeoisie became the core of the 
Spanish financial elite, but not of the political ruling class. Moreover, Catalonia 
became an economic and cultural area, unified by the powerful presence of a great 
urban center—Barcelona. By contrast, the Basque country lacked such a unifying 
urban center, and the industrial city of Bilbao became a kind of liberal island in a sea 
of traditionalist peasant holdings. Finally, the central ruling class, the "central 
oligarchy," as we usually say in Spain, was able to build a Jacobinic state, but was 
not able to unify the whole of Spanish civil society, as the French Jacobin ruling class 
had been able to do. 

To develop a system of light industry like that of Catalonia—which depended on 
the internal Spanish market and on a very severe protectionism—one political 
condition was needed which the Catalan bourgeoisie was never able to attain: the 
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control of the central state. This was not exactly the problem of the Basque country, 
as there, the bourgeoisie already controlled banking capital. Catalan nationalism was 
thus the work of an industrial bourgeoisie, powerful enough to create a modern 
capitalist economy in a mainly agrarian country, but too weak to seize political 
power Catalan nationalism developed as a pohtical proposal for reform and 
decentrahzation of the Spanish Jacobinic state system. Basque nationalism, by 
contrast was mainly the work of peasant and intermediate urban groups, and was 
rooted in traditionahsm and Cathol ic orthodoxy. I t was not so much interested m 
leading and reforming the Spanish state, as in becoming a separate part of Spam or 

even a separate state. ,. • , ,1 u u 
These two different aspirations were identified as a single pohtical problem by the 

central ruhng class, which would not accept compromise, and whose brutal response 
was to order the army—recent ly humiliated in the war against the Uni ted States for 
Cuba and the Phi l ipp ines—to fight the nationalists. T h e army then became the 
armed depository of the integrity of the Spanish nation and of the monarchy against 
all internal opposition. Catalonia and the Basque country were treated as enemies of 
the state The i r institutions, cultures, and languages were suppressed, and all the 
Catalans and Basques, regardless of social status, were confronted with the same 
centrahst adversary. Consequently, all political and social groups and classes m the 
two regions faced the same external enemy. A n d this clash became more and more 
violent and radical as the crisis of the monarchy opened the way to the military 
dictatorships of generals Pr imo de Rivera and Franco, which lasted through iilty 
years of the present century. I underline that the ideological basis of both mihtary 
dictatorships was the same: the fight against the " r eds , " who wanted to destroy the 
monarchy, and the fight against the "separatists," who wanted to destroy the unity ol 
the Spanish nation. T ^ 1 • u 

T h e clash was especially violent under Franco's dictatorship. In Catalonia, the 
underground struggle against Franco combined the quest for democracy with the 
quest for political autonomy, and was the work of all political groups, but mainly of 
the left-wing part ies—the socialists and communists. In the Basque country, the f ight 
against Franco took a more radical nationalist direction. T h e different roots of the two 
problems became once again evident. In Catalonia, all polidcal groups achieved 
substantial consent to develop a democratic alternative. In the Basque country, 
radical nationalism gave way to political movements like E T A , which soon evolved 
into terrorist groups. 

W h e n the transition to democracy began to develop after Franco s death m 197^3, 
the problem of Catalan and Basque autonomy was one of the main oustanding issues. 
But the problem was not only one of pohtical organization, it was also ideological. In 
both Catalonia and the Basque country, a very strong collective feeling of nationality 
had developed which was very difficult to integrate into the wider col lecdve feeling of 
the Spanish nation, especially after such a strong phase of ultra-rightist Spanish 
nationalism as existed during the Franco regime. 

In the new Spanish Consdtution of 1978 there is a rather odd art ic le—art ic le 2 — m 
which the concept of the Spanish nation is defined. It states that Spain is a true, 
united and indivisible nation. But it also states that this united nation is formed by 
"na t ionahdes " and " r eg i ons " that have a right to political autonomy, recognized and 
guaranteed by the Constitudon itself; and that the link which keeps this nation united 
is the rather immaterial link of "sohdar i ty . " From a theoredcal point of v iew, ar t ick 
two seems to be an odd combination of heterogeneous elements; and the result is 
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something like a "nation of nations." But article two is not a theoretical exercise, but 
an attempt to find a political solution to one of the most serious and bloodiest 
passages of Spanish political history. Consequently, article two is the political basis of 
a new organization of the traditional Spanish Jacobinic system in a federal-like 
system of political autonomies. 

I should like here to underline another side of the problem. T h e Spanish 
Constitution does not limit itself to open political autonomy for Catalonia and the 
Basque country, but establishes political autonomy as a general system of state 
organization. Here we find the other dimension of our problem, that of pluralism. 
Political autonomy is not seen in the Spanish Consdtution as only a way to pacify the 
historical conflict between centralism and Catalan and Basque nationalism, but also 
as a way to open the system to the plurality of regional realities and as a way to find a 
new equilibrium between the developed and underdeveloped regions of Spain. T o d a y 
there are seventeen autonomous regions, each with its own parliament and 
government. Their development is unbalanced and the transition from centralized to 
decentralized state is revealing itself not only to be very difficult, but to be threatened 
even by unpredictable backward-looking movements, especially with regard to the 
new conditions imposed by Spain's entry into the European Economic Community . 
But the challenge is clear: the Spanish system of autonomous regions seeks to solve 
the problems posed by national diversides and, at the same time, to open the way to 
the full expression of national and regional pluralism. 

Some Conclusions 

This short description of the Spanish case brings me back to my first introductory 
statements. Economic marginality is certainly one of the roots—and so one of the 
theoredcal explanat ions—of regional and national conflicts in developed countries, 
but it is not, by itself, a sufficient basis for a general theory of regionalism or of 
nadonal plurality. Economic factors are, of course, basic to theoredcal explanations, 
but they are many-sided, and must be considered in their concrete reality. Historical 
and pofitical factors are most important, but also must be considered as concrete 
elements of a specific historical development and of a specific political system. 
Cultural factors can also develop in complex ways, both as a result of polidcal conflict 
and of ideological confrontation (linguistic conflicts, for example). But even these 
must be considered in their specific reality. In Spain, for example, the clash between 
the use of Spanish and various minority languages, such as Catalan, Basque and 
Galician, is mainly political. But each has had a different development, depending on 
the structure, the background and the strength of each language and of the nadonal 
collectivity suppordng it. T h e situation of the Catalan language is, in this sense, far 
better than that of the Basque. T h e conflict generated by national symbols, such as 
flags and anthems, can also be very strong as has been, and still condnues to be in 
Spain, because of the specific polidcal and historical condidons of the respective 
national confrontations. And, at the same time, national symbols can become 
ideological weapons, nourishing nadonalist movements in an historical and political 
context quite different from the original one. 

In my opinion, this means that a many-sided analysis and careful examination of 
concrete cases are absolutely necessary to cope with the complexity of national and 
regional problems. From these we can reasonably expect to reach some general 
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e x p l a n a t i o n s a n d , g o i n g b a c k to m y p r e l i m i n a r y o b s e r v a t i o n , th i s is p o s s i b l y t h e 
c loses t w e s h a l l ge t to g e n e r a l t h e o r y in o u r field. 
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I. PRELIMINARY REMARKS. 

"Iberian Case" is a rather arabigous concept. Of course Spain 
and Portugal are geographically close. Of course both countries 
were subdued by dictatorships throughout the same periods of the 
present century. Of course they have experienced important 
processes of transition from dictatorship to democracy in 
basically pacific terms and in the same decade.Of course, they 
have both entered the European Economic Community at the same 
t ime. 

But beyond these similarities, differences are very 
important.Firstly, because some historical events led to very 
strong collective feelings of distrust and even hostility. 
Portugal developed early as an indepeiident political entity 
against the Spanish kingdom of Castilia and after a short period 
of political union under the Spanish king Philip II at the end 
of the XVI century it became definitively an independent country 
in the XVII century. Till then Spain has nourished the fears and 
the ideological bias of certain forms of Portuguese nationalism 
and has been seen as the only real threat to Portugal's 
independence, something like the foreign enemy that haunts and 
sustains all kinds of nationalism. In fact,even nowadays the 
relationships between Spain and Portugal are made both of 
friendship and mistrust: politically and culturally Spain tends 
to look more towards northern and central Europe and Latin 
America than towards Portugal and Portugal still fears the 
danger of Spanish hegemonism. 

Secondly, because of sensible differences in social 
structure.Portugal has been till very recently a colonial power, 



and at the same time a metropolitan agrarian society , with 
internal zones of underdevelopment and backwardeness. Spain has of 
course strong territorial inequalitites between developed and 
underdeveloped zones but its industrial economy and its tertiary 
sector have been and remain quite more developed. 

Thirdly, because the development and the results of their 
respective transition processes to democracy have been quite 
different and so have been the resulting political and 
institutional structures, even if later developments tend to bring 
both nearer. 

But at the same time it is true that the modern political 
history of both countries has a stounding set of parallelisms: the 
source of the first Portuguese Constitution<1822) is the first 
Spanish Constitution of 1808; the XIX century civil wars between 
absolutists and liberals are parallel processes;the dictatorship 
of general Primo de Rivera in Spain is parallel to the military 
dictatorship in Portugal before the "Estado Novo" of Oliveira 
Salazar ; lastly, the "revolution" of April 1974 in Portugal and 
the Constitution of 1976 are immediate precedents of the begining 
of the transition and the constitutional process in Spain (Jorge 
MIRANDA,in R.E.P.,1988, p. 576). 

"Iberian Case" is, consequently, a reductive concept. Summing up 
parallelisms and differences we can speak of two processes of 
transition from dictatorship to democracy, close in space and time 
but quite different in their origins, their causes, their 
developments and their constitutional implementations, 

Vith these previous remarks, I shall approach the subjet from a 
comparative perspective and focusing in these three topics: 1) 
origins; 2) developments;3)constitutional solutions and resulting 
institutional systems. 



II. THE ROOTS. 

In Portugal, transition to democracy began with a military coup 
< April 25th .1974). In Spain, transition began to develop as a 
very complex civilian process after the death of general Franco 
(November 20th.1975). Behind these two events there were two long 
dictatorships and two different historical developments. 

The Portuguese dictatorship began in 1926 with the military 
coup of general Gomes de Costa but later, under the rule of 
general Carmona as President of the Republic and Oliveira Salazar 
as Prime Minister developed as a "civilian" dictatorship— the 
"Estado Novo" largely inspired in the Catholic corporative 
system promoted by the Vatican in the 1930s and in the Italian 
fascism. It was,of course, a one-party system — the"Uniao 
liacional" — and all civil and political rights were suppressed. 
But it was not an "industrialist" and "developmentist" 
dictatorship,but rather an "immobilizing" one. In fact, under 
Oliveira Salazar rule, Portugal remained an immobile country, 
both in its internal economical and social structures an^ in its 
colonial territories . 

Portugal was itself a non developed country whose economy 
depended largely on the explotation of colonial resources by a 
monopolistic group of financial and commercial corporations, 
whose most paradigmatic example was the "Companhia Uniao 
Fabril"<CUF). These Portuguese ruling groups were themselves 
largely subordinated to British capital and in fact the Portuguese 
colonial empire was a subsyste m of the British African empire. 
When political movements for self-determination and independence 
began in Africa and Great Britain and France moved to another 
system of relationships with ancient colonies as politically 
independent countries, Portugal remained anchored in old schemes 
of colonial domination and its answer to independence movements 



in Angola, Mozambique, Guinea-Bissau and Cabo Verde was military-
repression and colonial war. The result was a deep financial and 
social crisis, coupled with the general crisis of the seventies in 
Western countries,an increasing feeling of uneasiness and 
rebellion in the colonial Army and finally the military defeat in 
Africa and the breakdown of national economy. This was the 
immediate cause of the military uprising of 1974. 

The Portuguese colonial Army was the main protagonist of the 
fall of the dictatorship and this crucial fact leads to two other 
conclusions: first, that the Army itself had the capacity to 
develop in its own ranks a quest for democracy in contact with 
colonial realities; second, that the Portuguese people was too 
unorganized, too socially and politically scattered to be able to 
take the main initiative against the dictatorship. Both facts were 
decisive for the development of the transition process, a process 
in which the Army had a key position as a leading force. 

In Spain the historical background and the actual development 
of the transition process were quite different.To begin with, if 
Portugal remained a colonial power till the recent seventies. 
Spain lost the remnants of its colonial empire in the last years 
of XIX century, after the humiliating war with the United States. 
Secondly,if Portugal became a Republic in 1910, the Spanish 
political system remained a centralist, militarist, authoritarian 
and clerical Monarchy, locked to political reforms and extremely 
hostile to liberal and left-wing movements, as well as to 
bourgeois nati onalist movements. In fact, it became impassible to 
implement democratic reforms under Monarchy and every attempt to 
do so became a radical clash between Monarchy and Republic. This 
was the main dividing line in Spanish modern political history 
and after two insuccesful attempts to establish and stabilize a 



Republic, the clash exploded in the bloodiest civil war of all the 
Spanish history in 1936. 

In 1923, Spain knew the first military dictatorship, that of 
general Priino de Rivera, largely inspired in the first Italian 
Fascim and not so much different from the Carmona-Salazar"Estado 
Novo" in Portugal. The fall of this dictatorship in 1930 opened 
the way to the Spanish Republic in 1931 . The Republic was a 
period of social and ideological turmoils, but arised great 
hopes and promised long awaited reforms in the social and 
political fields .In fact,it was the great opportunity to fight 
underdevelopment and to modernize Spain, politically and 
culturally . But the the rebellion of the Spanish Army,leaded by 
general Franco, put an end to all hopes and expectations and after 
the defeat of the Republic in 1939 a bloody repression 
inaugurated a forty years period of military dictatorship. 

This long and ruthless dictatorship did not end as a result of 
a colonial crisis or of a military uprising, as in Portugal. It 
reached its end by the conjuction of several factors. The first 
was,obviously, the death of general Franco and the incapacity of 
the dictatorship to subsist without general Franco himself and to 
face the unresolved contradictions of the Spanish society, 
accumulated throughout the 1960s and the 1970s. The second, was 
the new conditions created in the Spanish society, forty years 
after the civil war and in a European context which made 
impossible the continuity of the non democratic institutions, 
practices and ideas imposed by the Franco regime after the war in 
a country politically and economically isolated. The third, was 
the painful but effective reconstruction of the democratic 
political and union vanguards destroyed by the repression after 
the civil war. The fourth that, notwithstanding this 
reconstruction, the anti-Franco opposition did not succeed to 
transform itself in a vast popular movement, able to defeat and 
overthrow the dictatorship. 



Consequently,the transition to democracy In Spain began and 
developed as a successslon of clashes and agreements between the 
"reformists" of the Franco regime itself — who understood the 
ineluctabi1iy of change and wanted to control it — and the groups 
of the democratic opposition, progressively united in a quest for 
democratic change without limitations and exclusions. 

The overall result was the achievement of democracy,the 
drafting and promulgation of the democratic Constitution of 
1978,the restoration of democratic liberties and civil rights,the 
free actitivity of political parties and unions, the establishment 
of a federal-like system of political autonomies and the opening 
of the country to European community. But this result was 
strongly nuanced by the remaining and the continuity of the main 
institutions of the Franco's state. That means that the armed 
forces,the security forces, the judicial system, the public 
administration system, the public corporations and the privileges 
of the great private corporations and the Catholic Church remained 
untouched. 

Consequently,the fundamental problem of the transition to 
democracy was to consolidate the new system, to strengthen its 
supports, to solve the great historical problèmes inherited — 
like the conflict between Monarchy and Republic or the 
conciliation between Spanish national identity and the pluralism 
of national and regional identities — and, at the same time, to 
incorporate into the democratic system the institutions of the 
previous regime without traumas or new civil conflicts. This was 
the fundamental reason and the explanation of the consensus that 
marked and leaded all the Spanish transition process to democracy. 



III. THE DEVELOPMENTS. 

Oliveira Salasar ruled Portugal for thirty-six years. Vhen he 
dead his successor , Marcelo Caetano, essayed to keep a balance 
between light reformism from inside the system and the maintenance 
of the dictatorial rules . He failed and the change became 
ineluctable. 

After the unsuccesful attempts of some military 
conservatives,like general Spinola, to lead and control the 
change,the military coup of 25 April 1974 installed in power a 
Junta of seven officers from the Armed Forces Movement <MFA), 
This movement was predominantly left-wing but balanced between 
radicals and moderates, all of them deeply concerned by their 
experience in the Portuguese colonies and so clearly sympathetic 
with anticolonialist movements. 

The military coup restored political liberties and civil 
rights and political parties took the field, but the leadership 
remained strongly in the MFA. Some radical mesures were taken, as 
the dissolution of political police forces and the jailing of a 
great number of its members. The conservative and rightist 
forces,fully compromised with the fallen regime, were inorganized 
and so the party balance shifted clearly to the left, where the 
Communist Party was mostly influential and had close links with 
some of the military leaders. A unitarian provisional government 
was formed, under the direction of the MFA but with participation 
of political parties, among them the Socialists and the 
Communists. Communists appeared to be very strong in the new 
Unions and it was a major issue as with the restoration of 
democratic liberties throughout the country arised a great wave 
of political,social an economic demands. 

In his book "Time and Chance", James Callaghan sums up this 
situation: "Initially these two groups (the MFA and the Communist 



Party) were perhaps the only bodies sufficiently well organised to 
be able to step into the power vacuum. In a country starved of 
political, social and cultural freedom since the 1930s the coup 
was greeted enthusiastically".(1987,p.360). 

The specific situation was,then, of a vacuum power, with a 
military radical leadership,great weakness of all political 
parties — with the exception of the Communist Party — and a 
large demand of radical changes and reforms in all the social 
fields,particularly a demand of agrarian reforms 

But from the first general elections for a constituent Assembly 
it emerged a political frame that was different of the initial one 
and that despite some significant oscillations has remained 
stable : at left, a dominant Socialist Party .gathered around the 
leadership of Mario Soares and with contending trends in its 
ranks, and a hard-lined but minoritary Communist Party ; at 
centei—right , a consistent P.P.D.,later transformed in the 
Social-Democratic Party CP.S.D. ), gathered around the leadership of 
Sa Carneiro and also with contending trends inside, ; at right the 
C.D.S. This party scheme has been only partially modified by the 
appearence and the failure of the PRD, headed by former President 
of the Republic, general Ramalho Eanes. 

The transition process in Portugal has been characterized by 
the difficult relationships between the leading MFA and these 
political parties and the changing balance of power between all 
these forces in a society that, after the first period of radical 
demands and reforms, looked for new internal equilibriums towards 
moderation and stability. The drafting and the promulgation of the 
Portuguese Constitution of 1976 was the expression of the hopes 
and expectations and also of the balance of power of the first 
period. It is a Constitution marked by an overall socialist 
orientation, not only in the sense of general aims but also in 
concret goals, like that of collective property. But its most 
specific feature is the constitutional role of the Armed 



Forces, whicli become somethiiig like the highest institution of 
guarantee and control, in a complex interaction with the 
Presidence of the Republic, the Government and the Parliament, 

The main role of the Socialist Party was to ensure a "civil" 
development of this original impulsion. In 1976 , the Socialist 
Party won the majority — but not an overall majority — and his 
leader,Mario Soares, formed the first constitutional government, 
with general Eanes as President of the Republic. The provisional 
period was over, but the great problems of the Portuguese society 
strongly emerged in all the fields and the Socialist Party was 
unable to retain its majority. Till then the building of 
Portuguese democracy has developed around three major issues: 
1) The reduction of the military role in the constitutional 
system;2)the definition of a workable system of political 
alliances betweeen the major parties;3) the economic development 
of a country that was forced to change abruptly from the imanobilty 
of the salazarist system to a new and extremely mobile competitive 
system, without the resources from the colonies and in the 
framework of the European Economic Community. 

The problem of alliances has been a major one, as the Communist 
Party is excluded — or excludes itself — from any possible 
majority. The Socialist Party has shifted from minority 
governments to alliances with center parties and has payed a high 
price for it in terms of internal homogeneity and of electoral 
support. Finally, the center-right party, the P.S.D.., under the 
leadership of Anibal Cavaco Silva has won the absolute majority in 
the last general elections and for the first time since 1974 rules 
the country with a single party stable majority. 



In Spain the transition to democracy did not begin with a 
military coup but with the ending of military rule. The death of 
general Franco put an end to his system, but there was not a real 
vacuum power.The King succeeded general Franco and confronted with 
the alternative to continue the franquist system or to advance 
towards democracy chose the latter way, with the help of all the 
political forces, those coming from franquism and those coming 
from underground opposition. 

The end of franquism coincided with the worst economic crisis 
of recent Spanish history. And, mo.st important of all, the building 
and the actual working of an eventual democratic system were 
conditioned by the problem of the inheritance of the state 
apparatus of Franco's regime. 

The only way to cope with all this problems and solve them in 
the sense of democracy was to add forces and to establish a clear 
dividing line betweeen those who wanted democracy and those who 
wanted to return to dictatorship. This was a very complex problem, 
because every political force was due to make a difficult decision 
about this dividing line . That meant a decision about some of the 
hardest historical conflicts that remained unresolved, such as the 
conflict between Monarchy and Republic or the conflict about 
national identity or the problem of pacific separation between 
State and Church. The decision was also conditioned by memories of 
the recent past. The memory of the Civil War,for instance, was 
mantained to the end by the Franco regime as the basic source of 
its own legitimacy and his distinction between winiiers and losers, 
but it weighed on the collective conscience of the immense 
majority of Spaniards as a trauma not to repeat. Last but not 
least,the Spanish society of the 1970s was a new society, with new 
generations in the scene, a society that wanted to be rid of 
dictatorship but wanted to achieve democracy without any mayor 
conflicts, thats's to say, in peace.All the significant political 
forces understood these messages and all became aware that the 



only way to go ahead, to establish democracy and consolidate it 
was the way of consensus. 

But to achieve consensus was not an easy affair. The political 
forces that emerged after the Franco's death were very 
different.From inside the Franco's regime developed a reformist 
movement o more precisely some reformist movements. The first one, 
that' to say, the first that managed to take the head of the post-
Franco government, was the group headed by the ancient Minister of 
Information Manuel Fraga Iribarne. He intended to develop a 
limited reform, including the Socialist Party but excluding the 
Communist Party and the rest of the left. This limited reform 
failed soon because it meant a limited democracy in which the 
"accepted" democratic forces would be compelled to complicity in 
the restrain of democratic rights.And it failed also because the 
emergent social movements overflowed soon the limits set by the 
government Arias-Fraga. 

The second government of the new post-Franco Monarchy was 
headed by another ancient Minister of Franco, Adolfo Suárez. This 
second government was forced to go far ahead and Mr.Suárez 
himself understood that the only possibility to control the 
democratic process was to develop it without the limitations that 
caused the failure of the previous attempt. At the same time, the 
opposition forces succeeded in establishing a unique and unitarian 
platform, including all the significant groups, from Christian 
Democracy to Communists.This was the basis of the final agreement 
between the franquist reformists and the opposition.And as a 
result of this agreement general elections were held in 15 June 
1977, with free participation of all the political parties. 

The political constellation that emerged from these first 
general elections conditioned the following periods of the 
process. The party headed by Mr. Suárez — the "Unión de Centra 
Democrático"<U,C.D.) , formed by franquist reformers,but also by 
christian-democrats,liberals and social-democrats — was the 



winner, but did not obtain the overall majority. Second, at close 
distance, was the Socialist Party — the "Partido Socialista 
Obrero Espafiol"<PSOE) — . Third, but at a considerable distance 
and so excluded from the possibility to become a government 
alternative, was the Communist Party. And fourth, the little group 
headed by Mr. Fraga Iribarne,"A1ianza Popular". Finally some 
nationalist parties emerged with strong roots, specially in 
Catalonia and the Basque Country. 

From this constellation of forces two evidences emerged: 
first,that the victory of the political forces that wanted 
democracy was overwhelming: in the new elected Parliament there 
was not a single partisan of the Franco's dictatorship. So the way 
was open to a Constituent process . Second, that no single 
political force was able to lead alone or to implement alone the 
constitutional reforms and the consolidation of the new 
democracy. The consequence was equally obvious: consensus was 
needed to draft the Constitution, to implement the reforms and to 
cope with the more urgent problems, specially the economic ones. 

The Spanish Constitution of 1978 was drafted by a group of 
seven deputies elected by the first democratic Parliament , the 
Congreso de los Diputados. Three of them represented the U.C.D., 
one the Socialist Party, one the Communist Party, one Aliansa 
Popular and one the nationalist parties of Catalonia and the 
Basque Country. This group,popularly known as the "Founding 
Fathers", was charged of the material task of drafting the text 
of the Constitution but also, and mainly,it became the center of 
all the political compromises between the parties , The aim was to 
draft a Constitution that could be accepted by all the democratic 
forces and that,consequently, could be submitted to popular 
referendum with a positive vote recommendation by them all. And 
that result was attained. Lastly, as a complementary mesure, 
consensus extended to the economic field as a general agreement of 
the same political forces on reforms and inmediate measures .known 



as the "Pactos de la Jioncloa" — which was anyway far less 
effective. 

The most important issue at stake was,obviously, the 
consolidation of the emerging democracy. But consolidation did not 
mean only to agree about Constitution and parlamentary 
institutions. It meant also the necessity to solve the most heavy 
historical problems that remained alive in 1977 and that were at 
the roots of the tragic experiences of the past, specially of the 
civil war and the two military dictatorships. Among these 
historical problems I shall mention the two most significants: the 
problem of Monarchy and the problem of national identity and 
nationalisms, already mentioned above. 

In 1977 the Socialist Party, the Communist Party and all the 
left forces, as well as some nationalist groups, were republicans 
and opposed Monarchy. It was not an ideological bias,but the 
consequence of the historical role of a Monarchy that was 
belligerent against the left and against the peripherical 
nationalisms. The split between the Spanish political forces over 
the issue "Monarchy or Republic" was a radical division,both 
political and ideological, that turned even into a division over 
symbols — the national flag and the national anthem, por instance, 

But, as said before, the Spanish transition to democracy did 
not begin with a vacuum but with an already existing Monarchy 
.restored by general Franco and based in a legality that not only 
the great majority of citizens rejected but that the new democracy 
set out to modify. 

On the other hand, it was obvious that in that initial moment, 
with weak democratic forces and with the major institutions of the 
Franco's regime still intact, a strong element of stabilization 
was necessary. And this could be only the Crown. The majority of 
the army, the security forces, the public servants and the 
judicial system accepted — a lot of them reluctantly — the 
democratic legitimacy and the democratic process only because the 



King himself accepted it, not because of the leadership of new 
political parties and leaders. The issue "Monarchy or Republic" 
could have turned into a wrong dividing line inside the block of 
supporters of the transition process and could become a rallying 
cry for those who were against it. Finally, the Crown itself 
needed a new democratic legitimacy, since otherwise it would be 
compelled to perpetuate the legality of the Franco regime — which 
was its own original legality — and thus locking the door to 
democracy . 

An agreement was necessary. For the Crown,to stand in the past 
would be to enter once again in a spiral of political 
confrontations that could only lead no another civil war. For the 
left, to stand in the past was to remain anchored in identity 
signs certainly deeped-rooted but at the same time inable to 
confront the new problems at stake. The constitutional compromise 
was the parliamentary Monarchy. The Crown and the Monarchy as a 
system obtained a new democratic legitimacy. The left obtained a 
system of democratic liberties, of territorial autonomies and of 
parliamentary institutions that till then it could only reach 
through the Republic and the overthrow of Monarchy. And when in 
1982 the Socialist Party won the general elections with an overall 
majority, for the first time in Spanish history the left governed 
without problems under a Monarchy. This was a really historical 
compromise that solved a very difficult problem an allowed the 
democratic forces to gather in one side of the main dividing line 
against the partisans of dictatorship, without secondary dividing 
lines that would weakened the whole process of transition to 
democracy. 

Something very similar can be said about the other main 
historical conflict of the modern Spanish history, the conflict on 
national identity. This was another bloody split between political 
forces, a split that confronted authoritarian centralism and the 
quest for autonomy of the most developed zones of Spain, 



especially Catalonia and the Basque Country. ¥hen nationalism 
began to develop in both regions at the end of XIX Century, the 
answer of Monarchy and of the central ruling class was to order 
the army to fight nationalism in the name of Spanish national 
unity and of Spanish central nationalism. And so the army became 
the armed depository of the integrity of the Spanish nation and 
the centralist Monarchy against all internal apposition. The 
Republic of 1931 essayed to solve the problem opening the way to 
regional autonomies. But after the civil war and the defeat of the 
Republic, the clash became especially violent under Franco's 
dictatorship, which persecuted and supressed all the identity 
signs (institutions, languages, cultures) of Catalonia and the 
Basque Country and stressed the exclusiveness of Spanish national 
identity as the old Spanish nationalism linked with centralism and 
authoritarism. 

In 1977 this was one of the most oustanding issues. It was not 
only a problem of political organization but also an ideological 
problem, because both in Catalonia and the Basque Country — as 
well as in Galicia and other parts of Spain — a very strong 
collective feeling of nationality had developed which was very 
difficult to integrate into the wider collective feeling of the 
Spanish nation, after such a strong phase of ultrarightist Spanish 
nationalism under the Franco regime. 

An agreement, a new compromise was also necessary. And the 
compromise is stated in article 2 and the Title VIII of the new 
Constitution. Article 2 defines the concept of the Spanish nation. 
It states that Spain is a true united and indivisible nation. But 
it also states that this united nation is formed by 
"nationalities" and "regions", each one having a right to 
political autonomy, recognized and guaranteed by the Constitution 
itself, and that the link which keeps this new Spanish nation 
united is the link of "solidarity". From a theoretical point of 
view, article 2 seems and odd combination of heterogeneous 



elements and the result is something like a "nation of nations". 
But article 2 is not a theoretical exercise but an attempt to find 
a political solution to one of the most serious and bloodiest 
conflicts of the Spanish political history. On this basis, the 
Constitution opens the way to a deep reorganization of the Spanish 
centralist state in a federal-like system of political autonomies. 

These are perhaps the two main examples of the deep spirit of 
the Spanish transition to democracy. The same could be said about 
other important issues, namely the implementation of civil rights 
and political liberties, the separation between state and Catholic 
church, the abolition of death penalty, the full recognition of 
political pluralism, etc. 

This was the work of consensus. The spirit of consensus 
prevailed in the first period of the transition, till the 
completion of the constituent works at the end of 1978. The second 
general elections of 1979 confirmed the political framework issued 
of the first ones.The U.C.D.was again the main political force, 
but was not able to attain overall majority. The new UCD 
government, leaded again by Mr. Suarez, chose to govern alone 
putting an end to consensus and the Socialist Party became the 
main challenger in a political confrontation that involved 
especially these two parties . The U. C. D. government, confronted 
with the great problems of the new democracy, that' s to say, the 
implementation of democratic reforms in all the state institutions 
, the implementation of regional autonomies and the fight 
against the economic crisis and inflation, began to divide in 
internal opposed fractions and to crack down. After the dimission 
of Mr. Su&rez and the failed military coup of general Milans del 
Bosch and colonel Tejero on 23 February 1981, the U.C.D. crisis 
was open.And it was deepened by the results of the the first local 
elections of 1979 as the left — socialists and communists — 
obtained the majority in the more important Spanish towns , 
especially Madrid and Barcelona. 



The general elections of 28 October 1982 changed the political 
framework. The Socialist Party <PSOE)obtained more that ten 
mi lions of votes and the absolute majority in both Houses of 
Parliament, the Congress and the Senate. The U.C.D. disappeared, 
the Communist Party fell abruptly to only 5% and Alianza Popular, 
leaded by Mr. Fraga Iribarne became the main conservative force 
and the second group in Parliament, In Catalonia and the Basque 
countries, the nationalist parties confirmed their positions and 
in the following elections to their regional Parliaments became 
the majority forces. 

This general framework was confirmed in the general elections 
of 1986. The Socialist Party retained its absolute majority, 
even with a fall in its total voting results, and a new party, 
the Centro Democratico y Social (C.D.S.), leaded by Mr. Suarez 
began to emerge as a center force. 

Previsions about next developments are difficult. Spain has 
become a very dynamic country, changes are abrupt and deep,new 
generations take the field and Spain finds itself in a sort of 
mid-way between past and future : it has already the same problems 
of other more developed European countries but some of the 
problems inherited from the past are not fully solved, especially 
the problems of basic economic structures and of public 
administration.But the main political phantoms of the past are 
over and the main challenge of 1977 is fulfilled: democracy is a 
stable system and it works . 



IV. THE INSTITUTIONS. 

The differences in the processes of transition to democracy in 
Portugal and Spain led to substantial differences in both the 
constitutional and the political frameworks. But in the last 
years,the actual working of the institutions and of the political 
forces have led to increasing similitudes in both fields. 

The Portuguese Constitution of 1976 sprang up from the 
political wake of the April 1974 uprising. It is a syncretic 
Constitution,but its overall inspiration is quite more radical 
than the Spanish Constitution. Some of the main principles of the 
Portuguese Constitution are the collective apropiation of the 
main production means and of land and natural resources , as well 
as the elimination of monopolistic corporations and of latifundia 
in the general perspective of "transition to socialism" 
(art.89,1). Another main feature is the constitutional role 
granted to the Armed Forces, through the "Council of the 
Revolution", one of the key institutions of the constitutional 
system. 

But the constitutional revision of 1986 introduced a very 
important change in the internal logic of the first period. The 
feeling of "transition to socialism" has desappeared in fact 
despite a remaining mention to socialism in article 2; the role 
of the military and the "Council of the Revolution" has been 
extinguished and the whole constitutional system has evolved 
towards a closer parallelism with other systems in Western 
Europe. 

The situation after the 1986 revision can be summarized as 
follows: 

1. Portugal is a semi-presidential Republic or rather a mixed 
presidential-parliamentarian system. The President of the Republic 
— for the first time a "civilian" President with the election of 



the socialist leader Mr. Mario Soares in 1986 — is elected 
directly by voters but he has not executive powers, even if he has 
a limited veto power and the possibility to dismiss the Government 
and to dissolve the Parliament or Assembly of the Republic, Due to 
his direct election the President has a very important political 
role as a stabilizing factor and as a mediator and this role has 
increased after the extinction of the military "Council of the 
Revolution" , whose role counteracted in fact that of the 
President. It is interesting to note that in all the presidential 
elections held till now the majority has not coincided with the 
party majority in the Parliament. At present, with an overall 
majority in Parliament of the center-right P.S.D., the President 
was elected with the support of the left forces. 

2. The real working of the system is that of a parliamentarian 
regime with a single chamber, the Assembly of the Republic, 
elected by direct popular vote and a proportional system. And as 
in all the modern parliamentarian systems, the gravity center has 
shifted to Government and party politics predominance, especially 
after the general election of 1987, which gave to a single 
party,the PSD the overall majority. The party system has evolved 
equally in the sense of an equilibrium not so far awayof the 
balance of political forces existing in the rest of Western 
countries and, more specifically, in Spain. Of course the balance 
is not the same in Portugal and Spain, but the party system 
becomes more and more similar. 

3. The Portuguese constitutional structure is a centralized or 
unitarian one, in the sense that does not accept regional 
autonomies as a general system. But the article 6 of the 
Constitution enounces the principle of autonomy of the local 
governments and establishes two autonomous regions in the 
archipelagos of Azores and Madeira, each one with a regional 
Assembly and a regional Government, with a President appointed by 
the representative or Minister of the Republic in the islands. 



Each autonomous region has its own Statute, drafted by the 
regional Assembly and approved by the central Parliament, the 
Assembly of the Republic. 

The main difference between the Portuguese constitutional 
system and the Spanish one is,obviously, that Spain is a Monarchy. 
More precisely, Spain is a "parliamentarian Monarchy", in which 
the King reigns but does not rule. The King has not veto 
power,cannot dismiss the President of the Government nor any 
Minister,cannot dissolve the two chambers of the Parliament or 
Cortes Generales and even if he is the nominal Chief of the Armed 
Forces, he cannot dispose of them as only the Government is 
entitled to decide on military affairs . 

In this sense, the Spanish system is a purer parliamentarian 
regime than the Portuguese one. The indisputed political 
leadership lies in Government and Parliament. The Parliament or 
Cortes Generales is formed by two chambers: the Congreso de los 
Diputados, elected by direct vote with a proportional system, and 
the Senado, elected partly by direct vote with a majority system 
(each province electing four Senators, regardless of population) 
and party by non-direct vote, as the Parliament of each 
autonomous region elects a number of Senators proportional to the 
respective population. 

The structures and the actual working of the parliamentarian 
system are similar to those of other parliamentarian countries, 
with a specific regulation of the Governmment' s control by 
Parliament in the "constructive" sense of the German Federal 
Republic system. 

And as in other parliamentarian systems, the gravity point has 
shifted to Government and political parties, especially after the 
overall majority obtained by the Socialist Party in 1982. 



At present 17 Autonomies haven been created,covering the full 
Spanish territory with the exception of the two Worth-African 
cities of Ceuta and Melilla, Each Autonomous Community has its own 
Constitution or Statute, its own Parliament, its own Government. 
The structure and the actual working of these autonomous 
institutions are parliamentarian,even if the institution of the 
President and that of the Primer Minister coincide in the same 
person: each Parliament is elected by direct vote through a 
proportional system, the President is elected by the Parliament 
and is responsible to it and the Statutes have been drafted at 
the initial stage by the representatives of the Autonomous 
Community in process of formation and finally aproved by the 
Cortes Generales, Among these 17 Autonomous Communities are some 
differences, concerning competences and financial resources. In 
this sense, Catalonia, the Basque Country, Galicia and Andalucía 
are autonomies of a higher level, but the logic of the system is 
that after a certain period all the existing Autonomous 
Communities will evolve to a similar degree of effective autonomy. 
Moreover, in those nationalities or regions in which exist 
specific languages, like Catalonia, the Basque Country, Galicia, 
Valencia and the Balearic Islands,these languages are co-official 
with the overall Spain's official language, the castillan or 
spanish. 

From this general perspective, we can conclude that beyond 
these specific features and differences and beyond the historical 
conflicts and mistrusts it seems obvious that Portugal and Spain 
are evolving largely in the same path and the same direction and 
that this confluence will grow in the future as both countries are 
now integrated in the same process of European unity. 

<1> As I am drafting this paper <end of May 1989) the Portuguese 
Assembly of the Republic is discussing a new reform of the 1976 
Constitution in which all references to socialism desappear. 
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Synopsis 

In the s t r a i g h t - j a c k e t of 25 pages t h i s paper a t tempts to d e s c r i b e , analyse 
and eva lua te the emergence of the European Community as a C o n s t i t u t i o n a l 
P o l i t y and the impact on the sove re ign ty of i t s Member S t a t e s . 

Focussing on the EEC, I suggest a process of T rans fo rmat ion f rom i n t e r n a t i o n a l 
t o c o n s t i t u t i o n a l e n t i t y i n t h r e e phases. 

In the f i r s t phase, t a k i n g p lace rough l y between 1958 and 1973, and 
c h a r a c t e r i z e d as the Foundat iona l Pe r iod of t h e Community, we observe two 
power fu l c o n f l i c t i n g t r e n d s : A remarkable increase on the l ega l p lane of the 
c o n s t i t u t i o n a l dimensions of t he Community ( r e l a t i o n s h i p between Community law 
and Member S t a t e Law) c o n t r a s t e d w i t h a d e c l i n e of i n t e g r a t i v e f e a t u r e s on the 
p o l i t i c a l d e c i s i o n making p lane. The f i r s t p a r t desc r i bes the elements of t h i s 
c o n f l i c t i n g scena r io , and then c la ims t h a t the two phenomena are c a u s a l l y 
i n te rconnec ted produc ing the bas i c p o l i t i c a l e q u i l i b r i u m of the Community. 

The Second phase (1973 — mid 80s) sees the e ros ion of the p r i n c i p l e of 
enumerated powers i n the Community o r , put d i f f e r e n t l y , the emergence of a 
f l e x i b l e l i b e r a l p r i n c i p l e of enumerat ion which leaves the Community w i t h the 
freedom to ac t i n a l l spheres coming w i t h i n the broad socio-economic 
o b j e c t i v e s of the Community, even w i t h o u t e x p l i c i t g ran t of competences. I 
a t tempt to show the c o n s t i t u t i o n a l developments which a l l o w t h i s aspect of the 
t r a n s f o r m a t i o n and e x p l a i n t h e i r emergence. Th i s exp lana t i on i s r oo ted i n the 
theory of e q u i l i b r i u m p o s i t e d f o r the Foundat iona l P e r i o d , 

The f i n a l phase, c o i n c i d e n t w i t h the S i n g l e European Act and the 1992 
programme, i s de f i ned as a t r a n s i t i o n a l phase exper imen t ing w i t h new 
mechanisms which r u p t u r e the E q u i l i b r i u m , and the outcome of which i s not ye t 
c l e a r . 



I. Introduction 

In 1951 France, Germany, Italy and the Benelux countries concluded the Treaty 
of Paris establishing the European Coal and Steel Community. Though lofty in 
its aspirations, and innovative in some of its institutional arrangements, 
this polity, and that which followed it in 1958 — the European Economic 
Community — was little more, and perceived as little more, than an a v ^ 
garde international organization governed by the airy rules of public 
international law. 

Close to forty years later, the Community is a transformed polity. To be sure, 
it now comprises twelve Member States with a population of 320 million 
citizens, constitutes the largest trading bloc in the World and operates in 
fields far removed from its originally conceived economic spheres. 

But clearly at the heart of this transformation is the ECs seIf-perception as 
regards the core relationship between Community and Member States: Most 
tellingly, in a recent Judgment, the European Court of Justice spoke matter-
of-factly of the Treaties as "the basic constitutional charter" of the 
Community. The Treaties have been 'constitutionalised'; the Community has 
become an entity whose closest referent is no longer an international 
organization but more dense non-unitary polities — the federal state. And its 
"operating system" is no longer governed by public international law, but by 
its new legal order — its basic constitutional charter and constitutional 

principles. 

In this essay I shall chart the principal features of this new "operating 
system" in an historical-comparative framework; in other words I shall tell a 
story of evolution over time. I choose this method for a simple reason: It 
will enable me not only to describe but also to analyse and explain. Each 
facet of the new order will be presented as a "development" which needs 
systemic and historical analysis. 



I shall focus in this analysis on what I consider the two key structural 
dimensions of constitutionalism in a non-unitary polity: 1. The vertical 
dimension examining the relationship between political power in the centre and 
periphery and between legal norms and policies of the centre and the 
periphery; and 2. The horizontal dimension examining the issue of division of 
material competences and usually alluded to in the context of the principle of 
enumerated powers. Clearly, in all that these structural dimensions exclude 
(content of policies, political actors other than states, parties, 
international relations) the emergent picture is partial. It does, 
nonetheless, reflect a central dimension of the evolution of the Community. 

It is convenient for this presentation to divide the brief history of the 
Community into three phases. Each of these phases is characterized in my view 
by significant mutations in the process of constitutionalization of the 
Community and is consequently highly relevant to the theme of Member State 
sovereignty. 

II. 1958 — 1973: The Foundational Period. 

It is in this period that the Community assumed — in stark mutation from the 
original conception of the Treaty — its basic legal political 
characteristics. 

In order to explain the essentials of the foundational period I would like to 
make recourse to an apparent paradox the solution to which will be my device 
of both describing and analyzing the Community system. 

The Paradox 

If we were to ask a political scientist during the Foundational Period 
to compare the European system with the American system, the political 
scientist would have said: They are growing leas and less alike. By 
contrast, if we were to ask a lawyer at the same time to compare the 
evolution of the European Community with the American experience, the 



lawyer would give a diametrically opposite answer. In legal terms the 
Community was seen as becoming more and more like a federal or at least 
pre-federal state. 

It is possible to phrase the paradox in non-comparative terms: From a 
legal normative point of view, the Community developed in that first 
phase with an inexorable dynamism of enhanced supranational ism. European 
Integration moved powerfully ahead. From a political-decisional-
processual point of view, the very same period was characterized by a 
counter-development towards intergovernmentalism and away from European 
integration. It is not surprising that lawyers at the time were 
characterizing the Community as a quasi-federal legal order whereas 
political scientists were speculating about the "death of 
supranat i ona1i sm". 

In what follows I shall do two things: I shall first flesh out the 
developments that lead to these opposing perceptions from the different 
political and legal perspectives. I shall then try and unify them in one 
"grand design" arguing that the explanation to this apparent paradox which 
aees a causal interrelationship between the two conflicting developments is 
the key to understanding the basic str^icture of the Community in that phase, 
and in part till this day. 

A. The "constitutionalization of the EEC Legal Structure. 

Most non-lawyers if asked to pin-point the single most dramatic incident in 
the evolution of the European Community as a supranational legal order will 
probably identify the 1965-66 'empty chair' crisis which lead in its wake to 
the Luxembourg Accord whereby the Member States first reluctantly and then 
with growing enthusiasm and conviction asserted the right of every Member 
State to operate a de-facto veto on any Community proposal which contradicted 
a self-defined vital national interest. That is when "the rot began to set 



For lawyers the real turning point in Community life occurred tv?o years 
earlier in the period 1963-64. In that period, from the legal point of view, 
the Community underwent a real legal revolution. Some constitutionalists have 
suggested that no less than a veritable shift in the Community Grundnorm. 

The legal revolution was instigated by a series of decisions of the European 
Community Court of Justice. The story is very well known and I may therefore 
allude only to the two most famous of these decisions. As is often the case 
with the life of the law they sprang for relatively trivial disputes. 

The first concerned a dispute between a Dutch importer and the Netherlands 
Customs authorities. The importer, Van Gend en Loos contested the 
classification of a consignment of plastic imported from the Federal Republic 
under a new Benelux law which had the effect of increasing by one or two 
points the customs he had to pay. Ho contended that this law was contrary to 
Article 12 of the Treaty which imposed a standstill on the introduction of new 
customs. 

Several Member States (not only the Netherlands) contested vigorously the 
propriety of the legal action. They claimed that Article 12 (and many articles 
like it) created an obligation on the Member States. That if Holland had 
violated this obligation it would be a matter to be dealt with either by the 
Member States themselves or by the Commission of the European Community but 
that in any even an individual like Van Gend en Loos had no say in this 
matter. The Court held for Van Gend en Loos and introduced the famous doctrine 
of Direct Effect: Clear and unconditional legal obligations of, or under, the 
Treaty of Rome, even if addressed to the Member States could bestow 
enforceable rights on individuals. 

Do not underestimate the absolutely far reaching political and economic 
consequences of this decision. In its wake many more followed effectively 
holding that the large majority of Treaty articles creating the Customs Union 
had similar direct effect. This meant that each time a Member State introduces 
a law (or fails to introduce a law) which has the effect of disturbing the 



operation of the Common Market, individuals may go to court and seek the 
disapplication of the offending measure. Moreover, where, for example in the 
field of taxation, it was discovered that Member States were imposing on 
importers taxes contrary to the Common Market rules, not only was the tax 
declared illegal but the authorities had to pay back all taxes illegally 
levied. To make things even "worse" the Court confirmed that Community 
Regulations could produce the same direct effect and even more radically that 
Community Directives — which on their face are directed to the Member States 
— could also give rise to individual claims. 

By one judicial stroke the centre piece of the European legal — political 
structure received a status unknown on a similar scale in any other 
international organization, and individuals became the real de facto vigilante 
of the Community order. There have been numerous cases of this type over they 
year including fields such as free movement of workers, sex discrimination and 

the like. 

The second case concerned a dispute between one Mr Costa and the Italian state 
electricity company ENEL. The dispute concerned an electricity bill of no less 
than $2.- (Two US Dollars). The facts need not concern us; the European Court 
used this case to pronounce the second of its fundamental constitutional 
principles. It simply wrote into the Treaties a Supremacy Clause which may be 
found in many federal state constitutions but was not to found in the Treaty 
of Rome. Community law, per the Court, whether the Treaty itself or every 
Regulation, Decision and Directive of the most menial character was to be held 
by national courts as supreme and overriding any conflicting national law, 
whether a ministerial decree or a fully fledged parliamentary enactment. 

The most surprising aspect of this doctrine of supremacy was not its actual 
pronouncement by the European Court. It had simply followed its own logic in 
the Van Gend en Loos case. It was the acceptance of this doctrine by the 
overwhelming majority of supreme courts in the Member States. The only 
exceptions are the Conseil d'Etat in France (but not the Cour de Cassation) 
and the delicate problem of Britain which has no written constitution. In 



Germany and Italy the supreme constitutional courts also accepted supremacy 
subject to a theoretically important but practically insignificant reservation 
concerning Community measure violating fundamental human rights. Recently, 
this reservation in Germany all but disappeared. 

Unlike, however, federal states, the Community has no enforcement mechanisms 
Decisions of the European Court of Justice are in a sense declaratory. Would 
it not bo the case then that if a Member State was really unhappy with a 
Community measure and policy they would simply defy the European Court? That 
after ail has been the lot of the International Court of Justice in the Hague. 

It is possible, in very limited circumstances, for this to happen as the case 
of the French ban on British mutton imports proves. But empirically, this is 
has not happened, and the French saga (in part rooted in the exceptional 
refusal of the Conseil d'Etat to accept the doctrine of supremacy) is the 
exception that proves the rule - a rule of a high respect for the rule of law 
in the Community. How so? 

Partly this is rooted in a general attitude to the rule of law in Western 
Democracies, partly to a measure of loyalty towards the EC to which I shall 
return later. But loyalty, to an extent was coerced. It is very difficult to 
defy the rule of law in the Community because of the sophisticated system of 
judicial review. I shall outline briefly its salient features. 

B. The Community System of Judicial Review 

As mentioned, the hierarchy of norms within the EEC is typical of a 
non-unitary system. The Higher Law of the Community is of course the Treaty 
itself. Both Community organs and the Member States may not violate in their 
legislative and administrative actions the Treaty. In addition however Member 
States may not violate Community Regulations, Directives and Decisions. Not 
surprisingly then the Community features a double- limbed system of judicial 
review which operates on two levels. Two sets of legislative acts and 
administrative measures are subject to judicial review: 1. The measures of the 



Community itself (acts of the Council and Commission) which are reviewable for 
conformity with the Treaties; and 2. Acts of the Member States which are 
reviewed for their conformity with Community law and policy including the 
above-mentioned secondary legislation. 

Needless to say, in the context of our discussion of attempts by Member States 
to disregard those obligations which are not to their liking, the 
effectiveness of review of the second set of measures assumes critical 
importance. I shall focus here then only on that aspect of judicial review. 

1. Judicial Review at the Community level. 

Both the Commission of the EEC and individual Member States may, in accordance 
with Articles 1Ô9 -172 EEC, bring an action against a Member State for 
failure to fulfil its obligations under the Treaty. In general, failure to 
fulfil an obligation may take the form of inaction in implementing a Community 
obligation or enacting a national measure contrary to Community obligations. 
The very existence of a non-optional and exclusive judicial forum for 
adjudication of these types of disputes sets the Community above many 
international organizations. The Role of the Commission is even more special. 
As noted by one commentator: "CuDnder traditional international law the 
enforcement of treaty obligations is a matter settled amongst the Contracting 
Parties themselves. Article 169, in contrast, enables an independent Community 
body, the Commission , to invoke the compulsory jurisdiction of the European 
Court against a defaulting Member State". 

At the same time the "intergovernmental" character of this procedure and the 
consequent limitations on its efficacy are clear enough. Four weaknesses are 
particularly glaring: 

a. The political nature of the procedure 

In the first place, the decision of the Commission and/or a Member State to 
bring an action against an alleged violation by another Member State will 



often be influenced by other (extraneous) political considerations. The 
Commission might decide that it does not wish to threaten delicate on-going 
negotiations and Member States might not wish to precipitate and 
international crisis. Moreover,, the Commission, as required by the 
infringement procedure, will strive to reach a friendly settlement with the 
infringing Member State. This settlement might not necessarily fully remedy 
legally the infringement. Finally, the Commission might be particularly 
reluctant to bring an action against a violation committed by a national 
judicial decision. 

b. The problem of monitoring Member State infringements 

Given the vast number of Community measures it is simply impossible for the 
Commission to keep tags on all practices of the Member States with a view to 
scrutiny and possible judicial action. Despite the myt;h of a huge Brussels 
bureaucracy, the Commission, considering the fact that two thirds of its 
officials are translators of one sort or another, is an extremely lean and 
understaffed organization by comparison to any national bureaucracy of similar 
responsibi1ities. 

c. The appropriateness of Article 169 for small violations 

It is unrealistic to expect the Commission to put the entire legal machinery 
into full swing in the face of minor violations. Article 169 would seem more 
appropriate for dealing with flagrant violations of some political 
consequence. 

d. The lack of real enforcement 

Finally, although in most cases either the prospect or actual commencement of 
infringement proceedings are sufficient to terminate a violation and even more 
so an actual judgment by the Court condemning the violation, it should not be 
forgotten that these judgments are declaratory. There is no army to enforce 
them nor any real sanction in the event that a judgment is disregarded. The 



record of compliance with decisions of the Court by Member States is 
remarkable. But there are a sprinkling of instances when judgments were 
disregarded which highlight this weakness. 

2. Judicial Review at Member State Level 

These weaknesses are to an extent remedied by judicial review which takes 
place within the mdicial system of the Member States in collaboration with 
the European Court of Justice. Article 177 EEC provides inter alia that when a 
question concerning the interpretation of the Treaty is raised before a 
national court, the latter may — and if it is a court against whose decision 
there is no further judicial remedy then it must — suspend the national 
proceedings and make a request for a preliminary ruling on the correct 
interpretation of the Treaty, to the European Court of Justice in Luxembourg. 
Once this ruling is made it is remitted back to the national court which will 
give, on the basis of the ruling, the decision in the case before it. The 
national courts and the European Court are integrated thus into a unitary 
system of judicial review. 

The European Court and national courts have made good use of this procedure. 
On its face the purpose of Article 177 is simply to ensure uniform 
interpretation of Community law throughout the Member States. However, very 
often the factual situation in which Article 177 comes into play is when an 
individual litigant pleads in the national court that a rule or measure or 
national practice should not be applied because they are in violation of the 
Community obligations of the Member State. The attempts of Member States to 
practice selective membership by disregarding their obligations come thus 
regularly to be adjudicated before their own national courts. On remission to 
the European Court, the latter renders its interpretation of Community law 
within the factual context of the case before it. Theoretically a division 
exists whereby the European Court may not itself rule on the application of 
Community law. But as one scholar notes: 

It is no secret, however, that in practice, when making preliminary 
rulings the Court has often transgressed the theoretical border1ine...it 



provides the national judge with an answer in which questions of law and 

of fact are sufficiently interwoven as to leave the national judge with 

only little discretion and flexibility in making his final decision. 

What is important in the procedure, indeed crucial, is the fact that it is the 

national court which renders the final judgment. The main result of this 

procedure is the binding effect and enforcement value which such a decision 

has on a Member State — coming from its own courts — as opposed to a similar 

decision handed down in declaratory fashion by the European Court itself under 

the previously discussed 169 procedure. 

This takes care of the most dramatic weakness of that procedure, the ability 

of a Member State, in extremis, to disregard the strictures of the European 

Court. Under the 177 procedure this is not possible. A Member State — in our 

Western democracies — cannot disobey its own courts. 

The other weakness of the 169 procedure are also remedied to some extent: 

individual litigants are usually not politically motivated in bringing their 

actions, small as well as big violations come to be adjudicated, and in terms 

of monitoring, the Community citizen btscomes willy-nilly a decentralized agent 

for monitoring compliance by Member States with their treaty obligations. 

To be sure the system is not complete. Not all cases of violation come before 

national courts, the success of the system depends of the collaboration 

between national courts and the European Court of Justice and in any event 

Member States may, and often have, utilized the delays of the system to gain 

time. But the overall effect cannot be denied: The combination of the 

"constitutionalization" and the system of judicial remedies, has to a large 

extend nationalized Community obligations and has introduced on the Community 

level the Habit of Obedience and the respect for the rule of law which 

traditionally is not associated with international obligations as any student 

of international organizations will know. 

C. The Decline of the Supranational Process of Decision Making. 



In the very same period that the constitutional order of the Community was 
being fashioned so dramatically, politically a different tale was unfolding. 
In what may almost be termed a "ruthless" process, Member States were taking 
control over all aspects of Community Decision Making in clear distortion of 
the provisions and intentions of the constituent Treaty. This is a story even 
better known, and my description can be highly cryptic. 

We may divide the Community decision-making process into the following phases: 

The Political Impetxis for a Policy 
The Technical Elaboration 
The Formulation of a Formal Proposal 
The Adoption of the Proposal 
The Execution of the adopted Proposal 

The original Treaty decision making process foresaw strong supra-national 
elements in this scheme. The Commission, the Community body par excellence 
had the virtual exclusive proposal making competence, essentially enabling it 
to determine the agenda of the Community. It was responsible for all phases of 
preparation of the proposal for formal adoption by the Council of Ministers 
(comprising the representatives of the Member States) and acting as the 
legislature of the Community. The process of adoption was also supranational 
especially in that in relation to most operational areas it foresaw decision 
by majority. Finally execution (by administrative regulation) was understood 
to be, again, the preserve of the Commission. 

During the Foundational Period, in n each and every of these phases of 
decision making the Member States — often at the expense of the Commission — 
assumed a dominant and controlling say. The European Council (an Organ dehors 
the Treaties) was the body which assumed the role of giving impetus for the 
policy agenda of the Community. (The Commission retained its formal exclusive 
power of proposal, but was reduced to something more akin to a secretariat). 
Technical elaboration was to become infused with Member State influence in the 



shape of a variety of groups of national experts and the like. In the 

Formulation of the Proposal the Commission was to commence a practice of 

conducting a first, unofficial, round of negotiations with COREPER the sub 

organ of Council. At the adoption stage we have already referred to the 

Luxembourg Accord which means that each Member State has a controlling say 

over proposals and their adoption. Even in the execution of policies, the 

Commission and Community are "burdened" with a vast range of management and 

other regulatory committees with representatives of the Member States who can 

control that process as well. (In passing we should note that Member State 

control means governmental- executive control. One net effect of this process 

has been the creation of the so called Democratic Deficit. 

All this had the consequence of the so called Lourdeur of the Community 

process and is conceived by many as the source of much of the Community 

malaise in that period and up to the present. 

How then do we explain these conflicting developments on the legal and 

political planes? 

The traditional analysis of these developments goes as follows: In the face 

of a political crisis manifest already in the 60s, in the face of a decline in 

political will of the Member States to follow the decision-making processes 

of the Treaty and really go ahead with the European venture, the European 

Court of Justice stepped in to hold the construct together. Happily, the 

Supreme Courts in all Member States, and I skip over the few exceptions, 

accepted the new jurisprudence. 

In this analysis the relationship is uni-directional. It conceives the 

integrating federal legal development as a response and reaction to 

disintegrating con-federal political development. 

I want to propose a different perspective of the relationship 

additional analytical layer. 

an 



I t might be t r u e t h a t the Court of J u s t i c e stepped i n i n t he f ace of a 

p o l i t i c a l d e c l i n e . But i t would be wrong t o cons ider the r e l a t i o n s h i p i n 

e x c l u s i v e l y u n i - d i r e c t i o n a l terms. I n my v iew the r e l a t i o n s h i p i s b i -

d i r e c t i o n a l and c i r c u l a r . There i s a l so an i n f l u e n c e — a t l e a s t i n d i r e c t — 

whereby the i n t e g r a t i n g l ega l developments impacted the d i s i n t e g r a t i n g 

p o l i t i c a l ones. 

To understand t h i s reve rse r e l a t i o n s h i p , I w i l l make r e f e r e n c e t o two o the r 

i n t e r n a t i o n a l o r g a n i z a t i o n s : the U n i t e d Nat ions and the Counci l of Europe. 

Let us t h i n k a b i t about t h a t s t range body, t h e General Assembly of the 

Un i ted Na t i ons . I t i s a remarkably s u p r a - n a t i o n a l body. On the one hand, we 

have hundreds of r e s o l u t i o n s , year a f t e r yea r , w i t h t o t a l consensus: an 

i n d i c a t i o n of coope ra t i on and i n t e g r a t i o n ? on the o t h e r , we have a l s o dozens 

and dozens of r e s o l u t i o n s every year taken , l o and beho ld , by m a j o r i t y . And 

no one p r o t e s t s . M a j o r i t y v o t i n g which i n t he Community has been r e s i s t e d 

s t renuous l y by the Member S ta tes i n t he U n i t e d Nat ions" General Assembly i s 

the order of the day. Why i s t h a t so? How does one e x p l a i n t h i s apparent 

paradox? 

The answer i s not d i f f i c u l t to guess: Reso lu t i ons of the Un i ted Nat ions do not 

coun t . They have no l ega l e f f e c t . They are not b i n d i n g , and they cannot be 

implemented. I t i s bo th easy t o accept a p l e t h o r a of meaningless consensus 

r e s o l u t i o n s as i t i s easy t o vo te "no" and accept a m a j o r i t y r e s o l u t i o n . 

There might be some p o l i t i c a l embarrassment, but one gets used t o t h a t . 

The Counc i l of Europe, to a c e r t a i n e x t e n t , w i t h excep t ion of the human 

r i g h t s appara tus , has a s i m i l a r c o n s t r u c t i o n . Year a f t e r year the Counc i l of 

Europe passes r e s o l u t i o n a f t e r r e s o l u t i o n , d r a f t t r e a t y a f t e r d r a f t t r e a t y i n 

a seemingly e f f o r t l e s s stream. So easy t o adop t , n o t h i n g l i k e the t e r r i b l e 

1ourdeur and locked dec is ion -mak ing i n the Community. We never read of a 

d e c i s i o n a l c r i s i s i n the Counci l o f Europe. Why i s t h a t so? 



Again, because resolutions and draft treaties of the Council of Europe do not 
as such bind the member states. They can always go home, think about them, 
decide to accept, reject, ratify or not ratify. 

In other words wo discover what is after all a common sense relationship 
between political decision-making and legal outcome. When the law is real, 
when it is hard, when it is binding, and when there are effective legal 
remedies to enforce it, decision-making suddenly becomes terribly important. 

Why did the member states not allow Brussels to have effective majority 
voting? Because the outcome mattered! Because, decisions in Brussels — 
regulations, decisions, directives bind in law. The rule of supremacy applies 
to them. And what is more, there are effective legal remedies to enforce 
them. And suddenly it becomes terribly important, in each national capital 
that the decision-making process in Brussels be controlled at every stage. 

The last link in this analysis is simply to recall the process whereby the 
outcome of the political process came to matter. It was the legal process 
which established the doctrines of direct effect (even of directives), of 
supremacy, of pre-emption and implied powers. It was the legal process which 
constitutionalised the treaties and established a rule of law akin to domestic 
rather than international law. 

The overa 11 process of European integration benefitted immensely from these 
legal developments. Without them the Community would be no more than some 
regional GATT. But one must accept that these developments would inevitably 
lead the Member States to a much more cautious approach to decision making. 
The outcome mattered. 

Let me give two little pieces of evidence for this alternative perspective. 
The first one is anecdotal, the second one is real. 

The anecdotal one is simply to look at the dates. The famous 
constitutionalising decisions took place in 1963 and 1964. Those of you who 



know Community Law of course, w i l l recogn ize them. The Luxembourg c r i s i s 

which i n t roduced the Veto power took p lace a year l a t e r , i n 1965. Now, I am 

not suggest ing t h a t someone a t the Elysee Palace sat down and s a i d : "oh 

look , the Court of J u s t i c e has dec ided on supremacy and d i r e c t e f f e c t , we 

have to have a Veto power ! " But I am suggest ing t h a t absent the 

c o n s t i t u i o n a l i s a t i o n , d e c i s i o n making might not have mat tered so much and 

perhaps i t would not have been so impor tan t t o p r e c i p i t a t e a c o n s t i t u t i o n a l 

c r i s i s . Remember, no one vacates a c h a i r a t the Un i ted Nat ions d e s p i t e the 

g rea t deal of m a j o r i t y d e c i s i o n making t h a t takes p lace t h e r e . 

The r e a l p iece of ev idence i s d i sce rned i n the so c a l l e d f i r s t access ion of 

the t h ree new member s t a t e s : B r i t a i n , I r e l a n d , and Denmark. When they j o i n e d 

the Community, the c o n s t i t u t i o n a l i s a t ion i n essence, a l though i t was to 

develop l a t e r , had a l ready taken p l ace . They knew - what the f i r s t member 

s t a t e s d i d no t know: they were wa l k i ng i n t o a Community w i t h d i r e c t e f f e c t , 

w i t h supremacy, w i t h p re -empt ion , and w i t h a very e f f e c t i v e l ega l system, 

e s p e c i a l l y th rough A r t i c l e 177 and the P r e l i m i n a r y Reference which I 

desc r ibed above. Of course , i n the campaigns f o r and aga ins t access ion , these 

p o i n t s were r a i s e d , and r a i s e d again i n the B r i t i s h Referendum i n 1975. The 

charge of the An t i -Marke tee rs was s imple and e f f e c t i v e and p layed on base 

n a t i o n a l f e e l i n g s . I t was a l so l a r g e l y t r u e : they c la imed t h a t the new Member 

S ta tes were wa lk ing i n t o a p r e - f e d e r a l community the laws of which took 

precedence over the sovere ign w i l l of n a t i o n a l pa r l i amen ts . 

The r e p l y of t he governments — which i n a l l cases were Pro-Marketeers i s the 

c r u c i a l b i t o f ev idence. A l l t h ree governments, i n t h e i r White Papers, s t a t e d , 

t h a t a l though i t was t r u e t h a t the Community was bound by a r u l e of supremacy 

t hey , the governments, had a Veto power which meant t h a t no th ing c o u l d get 

th rough the d e c i s i o n a l process which governments opposed. Th i s i s the p iece of 

e m p i r i c a l ev idence t h a t the c o n s t i t u t i o n a l i s a t i o n process, which the Court of 

J u s t i c e laudab ly took had a p o l i t i c a l cos t - and an i n e v i t a b l e p o l i t i c a l 

c o s t . 



Let me put it the other way round: I would s&y that the decline from federal 

structures, from majority voting and ail the rest was the political 

background and condition which allowed the member states to digest the 

constitutionalisation. If there were no veto power is not clear to my mind 

if the Member States would have accepted with such equanimity what the 

European Court of Justice was doing. The reason they could accept this 

constitutionalisation was because they took real control of the 

decision-making process. 

To put it in yet another way, what I am suggesting is a theory of equilibrium 

according to which the stability of the Community system — indeed its 

longevity — depended on this balance which allowed, on the one hand, a high 

measure of integration parralled only in federal states but without 

threatening the constituent Member States. 

For the theme of State Sovereignty and Constitutionalism the implications are 

dramatic. We see that, at least in the Foundational Period, we have to reject 

a linear paradigm in which Sovereignty as between the Community and its Member 

States is a Zero-sum-game, according to which the increment for one is the 

loss for another. The political developments gave the Member States an 

increased power in an international arena which is unprecedented and yet 

subjected them also to a unprecedented common discipline. The Foundational 

Period signifies a polity in which the power of both Community and its Member 

States grew simultaneously. 

III. 1973 - Mid 80s: The Erosion of the Principle of Enumerated Powers 

The major development of the second phase concerned the question of 

competences. If one looks at the history of the United S t a t e s , the legal 

history, or for that matter, to the history of some other federal states, 

including the Federal Republic, one of the key federal issues, which in early 

history came to be decided by the courts, is the question of competences: Who 

can do what, as between central organs and constituent units? 



Doctrines of enumeration of power are the theoretical foundations given to 
this issue and politically in most federations this has been the source of 
deep and divisive clashes between center and periphery. 

The European Community, is in its conception a system of enumerated powers, 
granted by the Member States to their creature. Like the Golem, this creature, 
especially in this second phase, saw a breakdown of the principles of 
enumeration towards a system which placed little constraints on new activities 
of the Community. In this period the Community experienced a massive expansion 
in its spheres of activity: environmental policy, consumer protection policy; 
international agreements in fields which were not foreseen originally in the 
Treaties and so on and so forth. 

This is not unique: All federation are based on a system of enumeration. In 
some, like Canada, the principle of division of competences was considered 
sacred — likened to the watertight compartments of a ship — which had to be 
preserved even in the face of changed political-economic realities and 
amendable essentially by Constitutional amendment. In others, like the USA, 
one has seen a strong erosion of the principle of enumeration, leading 
commentators to speak, in this context, of the "death of federalism" and 
prompting others to speculate that a determined Congress could act in 
virtually any field. 

Clearly the Community must be likened to this second model. Two questions must 
be dealt with here: What are the Constitutional developments which chart this 
adoption of a flexible attitude towards enumeration; How does one explain this 
constitutional choice. 

A. A Flexible Attitude to Enumeration: The Constitutional Mechanisms 

Unavoidably the following laconic presentation cannot do justice to the 
richness of these developments but merely give their basic flavour. 



1. Interpretative Techniques: Effet Utile and Teleology. 

Fundamental to the liberal approach to enumeration was the adoption by the 
Court of a "purposive" philosophy of interpretation which sought to interpret 
provisions of the Treaty in a manner consistent with the broad objectives of 
the Treaty. To some, this may be reminiscent of Chief Justice Marshall's 
dict-um, in similar situations: It is a Constitution we are interpreting. This 
approach was already apparent in the earlier phase of integration; here it was 
to take a different meaning and significance. 

2. The Doctrine of Implied Powers. 

The first such significance may come under the rubric of implied powers. In a 
series of cases, covering several subject matters, though the most important 
is in the field of the external relations of the Community, the Court held 
that bestowal of competences in the sense of an area of activity and a policy 
in which the Community was empowered to act, implied the existence of the 
necessary powers to execute such policies. Thus, in the famous ERTA decision 
(already decided in 1971) the Court held that the existence of competence in 
the field of Transport policy, implied the existence of a concomitant Treaty 
Making power for the Community where this was necessary for the actuation of 
the relevant policy. The nexus between this and a teleological philosophy to 
interpretation is clear and obviates analysis. 

3. Absorption. 

A second area important for the erosion of enumeration emerges in a slightly 
different context. The leading case here, of 1974, is Casagrande. In that case 
the Court was faced with the following situation. Community legislation 
providing for the free movement of workers impinged in some of its operational 
parts on the educational laws in one of the German Laender. Interestingly, 
under the German Federal Constitution, the German federal government would be 
precluded under the principle of enumeration of German federalism, from 
adopting a similar German measure. Clearly a strict approach to enumeration 



would have lead fche Court t o s t r i k e down, or a t l e a s t l i m i t , t he reach of the 

Community measure. Ins tead , i n a p r i n c i p l e d s ta tement , the Court he ld t h a t 

a l though the Community d i d not have competences i n the f i e l d o f educa t i on , to 

the e x t e n t t h a t i t was r e a l i z i n g o the r competences and these encroached on 

educa t i ona l p o l i c y of t he Member S t a t e s , the l a t t e r had to y i e l d . Th is 

p r i n c i p l e s was repeated i n o the r f i e l d s . 

4. L e g i s l a t i v e Expansion — A r t i c l e 235 of the T rea ty 

The f i n a l impor tan t mechanism ( t h e r e were o t h e r s ) was done a t the behest of 

the Member S t a t e w i t h the t a c i t b l e s s i n g of the Cour t . A r t i c l e 235 of the 

T rea ty p rov ides 

I f a c t i o n by the Community should prove necessary t o a t t a i n , i n the 

course o f the o p e r a t i o n of t he common market, one of the o b j e c t i v e s of 

the Community and t h i s T rea ty has not p rov ided the necessary powers, the 

Counc i l s h a l l , a c t i n g unanimously on a proposal f rom the Commission and 

a f t e r c o n s u l t i n g the European Pa r l i amen t , take the a p p r o p r i a t e measures. 

F o l l o w i n g a d e c i s i o n of the European Counc i l of 1972 ( i n which B r i t a i n , 

Denmark and I r e l a n d a l ready p a r t i c i p a t e d ) the Member S ta tes s t a r t e d us ing 

A r t i c l e 235 as the l ega l bas i s f o r a wide rang ing number of areas not p rov ided 

i n the T r e a t y . Th is of course was p o s s i b l e because of t he wide i n t e r p r e t a t i o n 

g iven t o t he c o n d i t i o n of " o b j e c t i v e s of the Community" and a loose 

i n t e r p r e t a t i o n to "necessary" t o be found i n A r t i c l e 235, an i n t e r p r e t a t i o n 

i m p l i c i t l y sanc t ioned by the Cour t . 

I should s t a t e a t t h i s p o i n t , t h a t none of the above shou ld be taken as 

i m p l i c i t l y c r i t i c i z i n g the Court f o r these c o n s t r u c t i o n s . Elsewhere, i n the 

face of a harsh c r i t i c i s m of the Cour t , I have t r i e d t o show the p r i n c i p l e d 

na tu re of these d e c i s i o n s . But t h a t i s a mat te r which goes beyond the scope of 

t he present paper . 

The outcome of a l l developments was, however, t h a t no c o n s t i t u t i o n a l 

l i m i t a t i o n s were posed on l e g i s l a t i o n coming w i t h i n p r a c t i c a l l y any a c t i v i t y 



covered by a very broad notion of the socio-economic objectives of the 
Community. The Community in this phase came to realize fully Marshall's dictum 
in McCulloch v Maryland: 

Let the end be legitimate, let it be within the scope of the 
Constitution, and all means which are appropriate, which are plainly 
adapted to that end, which are not prohibited, but consist with the 
letter and spirit of the Constitution, are constitutional. 

In effect, the Court of Justice has not on any occasion in its jurisprudence 
of thousands of cases - struck down a Community measure passed by the Council 
on the grounds that it was ultra vires ratione materia. (The only possible 
exception is the Greens case, concerning action taken by the European 
Parliament — not the Council itself). 

B. Evaluation of the Second Phase 

But here we are faced with another paradox which may best be set in 
comparative terms. In the USA, and other federations, this type of 
jurisprudence was the source of huge federal strife. In the Community the 
story was almost benign. Why? How do we explain this deviance from the 
traditional federal experience in general and the American experience in 
particular ie a tradition where federal expansion of competences was hard 
fought and hard won. 

The answer is rooted in our earlier analysis of the Foundational Period. The 
political process means that the member states themselves or rather, their 
governments control the decision-making process. They decide, by unanimity, 
whether to expand the competences. Sometimes they do it for reasons which 
are not altogether - how shall I put it - happy. If it is very difficult to 
pass something in a national parliament, it might be easier passing it in 
Brussels. But there is no federal clash in competences because the Member 
States, the same governments who govern the states, are the Community 
government. 



Again, an example may liven the point. A few years ago, the Commission sued 

the Republic of Italy for failure - a traditional failure - to implement a 

directive. In this case, it was a directive in the field of environment. 

Here was a classical case where Italy in defence, appearing before the Court, 

could have challenged the competences of the Community in this field, and at 

least try to argue the point. The Italian government states explicitly in 

that case: We do not plan to raise the question of competences. Why? The 

answer is simple: just a year or so earlier they themselves had voted for that 

measure. It would be a bit strange for them suddenly to come round and 

challenge its legal validity. 

Our conclusion of the second phase is not unlike the conclusion of the first 

phase: What seems at first, from a strict legal point of view as a net loss of 

Member State power to the Community on the principle of enumeration turns out 

to reflect a much more complex story — one that is conditioned in effect by 

the very opposite conclusion. It is precisely the strength of the Member 

States within the Community system which explains, and above all permits, this 

development. 

IV. The Single European Act, 1992 and Beyond 

The 1980s saw several initiatives towards reform of the Community such as the 

Genscher-Colombo plan and the Stuttgart Solemn Declaration, the Spinelli Draft 

Treaty for European Union, the Dooge Committee Report and the like. The 

Culmination of these moves was the presentation by the Commission of the White 

Paper for achieving a Single Market by December 31, 1992 and the adoption of 

the Single European Act, which endorsed this plan and modified the Treaties in 

a variety of ways and which entered into force in 1987. The Community has 

moved into a third phase with some important implications for the theme of 

Constitutionali sm. 



This is not the place to describe in any detail the scope of the SEA or of the 
1992 programme. I will try simply to highlight some points relevant to our 
discussion and then to evaluate them. 

A. The Third Phase: Constitutionalism and Decision Making 

The most important changes concern the decisional process. We may, for 
convenience, make use of the model suggested earlier on. The current phase is 
something of a Back to the Future. The White Paper and the SEA have in some 
considerable measure restored many of the supranational features of the 
original Treaty design. 

By the very act of presenting the White Paper the Commission has reasserted 
itself, and been accepted, as the most important body setting the Community 
agenda, both in meta-political terms and in the technical legislative sense. 

Likewise, the SEA, recognizes, though not fully, the role the Commission must 
play, in the post adoption executionary phase of Community policies. (See 
Article 10 SEA amending Article 145 EEC) 

Most crucially, in the realization of most measures necessary for achieving 
the Single Market by 1992, the Council has agreed to move to majority voting. 
(See Article lOOA and 8C EEC) 

This, then, is the first major departure from the equilibrium established in 
the Foundational Period, the consequences of which are not easy to evaluate. 
Before we undertake such an analysis we must be careful not to over estimate 
the extent of the changes. Let me give an example. 

The Single European Act establishes in Article 100a is a move to majority 
voting especially as concerns harmonization measures to ensure free movement 
of goods. At face value this appears to be a refutation of the abovementioned 
theory of equilibrium. I suggested after all that the price for having hard 



law was an insistence by the Member States of some kind of veto on the 
decisional output. 

In fact this provision of the Single European Act could be seen to prove 
rather than disprove the theory. For although the Member States accepted a 
move to majority voting, they also reintroduced an escape clause whereby 
individual Member States (under certain conditions, to be sure) would be able 
to invoke national exceptions in the context of harmonization measures! This 
could be seen as another manifestation of the equilibrium I discussed. The 
price for hardening the decisional process in this case has been a softening 
of the normative outcome. Many will wonder whether the Community and European 
integration have taken a step forward or backward in this regard. 

We must also recall, that in a whole range of areas, including the crucial 
area of monetary and fiscal policy the Community still requires unanimous 
decision making. 

But, even if this escape does exist, and even if important areas have been 
left outside the new decisional regime, one cannot deny the qualitative change 
in the climate of decision making in the Community. Negotiations now are under 
the shadow of the Vote rather than under the shadow of the Veto, and fierce 
battles now began to rage on the appropriate legal basis for different 
measures since some still provide for unanimity whereas others provide for 
majority vote. There would be no battle if majority voting was not a reality. 

How then do we explain the willingness of the Member States to submit 
themselves, for the first time, to this truly new discipline, which, again for 
the first time, truly can be said to affect the manoeuvering ability of Member 
States in the Community? 

I consider three factors of cardinal importance. 

The first is the second enlargement of the Community. The decisional 
structures evolved in the Foundational Period were simply found increasingly 



unpractical for a Community of 12. What worked reasonably well in a Community 
of six northern European States, much less well with the addition of another 
three with different outlooks (especially Britain and Denmark) was found 
simply impractical for quantitative and qualitative reasons in a Community of 
twelve including now something of an intra-Community North-South divide. 
Loudeur, Blocage and all the rest became to paralyse the Community too much. 
The decisional malaise simply could not be left alone. 

The second factor, connected of course to the first, was the realization that 
in the core areas of world competition the failure to realize and further 
develop the idea of a single market was leaving Europe behind the traditional 
competitors in the Far East and across the Atlantic. And yet, short term 
considerations in this or that Member State prevented, because of the Veto 
etc, a realization of a European resurgence in response to these challenges. 

Finally, time has done its thing. After three and more decades of integration 
under the Equilibrium model which gave the necessary guarantees to each Member 
State, a confidence has been built which enabled the Community to experiment 
with the Altneuland of the original Treaties. 

The scenario for the future is unclear. But one thing seems to me certain: the 
current phase is transitional. Either the dislocations which will inevitably 
emerge by the hesitant but clear departure from the Equilibrium will turn out 
to be too much for at least some of the partners and one will see a new 
constitutional settlement of some sorts or an erosion of the provisions of the 
SEA. Alternatively, the experiment will work and then the time will be ripe 
for a true Institutional new settlement with something more ambitious then the 
current arrangements of the SEA which while being an improvement still leave 
the Community, in many crucial areas, hostage to the political conjunctures of 
one or more Member States. 

B. The Third Phase: A Brief Comment on Parliamentarism 



By way of conclusion, I would like to mention, all too briefly one final 
dimension of Community constitutionalism — the democratic paradigm. 

Undeniably, the Community suffers from a democracy deficit, in the sense of 
the executive having the ability within the Brussels machinery to pass 
legislation with less parliamentary control than in the national setting. The 
Single European Act corrected this only very partially by the Cooperation 
procedure. Parliament has an enhanced voice, but not a decisive one. In 
looking to the future there are two basic possibilities in relation to the 
European Parliament. 

Either you give it original decision-making power, which means they can 
decide things against the wishes of the governments of the member states. If 
you do that one must be conscious of the potential destabilising of the 
equilibrium between the normative, the legal juridical constitutional Europe, 
and the political inter-governmental decision-making process. 

The second option is to give the European Parliament co-decision-making power, 
in the sense that the Council cannot pass anything which the European 
Parliament does not approve. (This has been achieved by the SEA in relation 
to a restricted class of international agreements and enlargement of the 
Community). I have sympathy with that proposition. Because I do believe there 
is a democracy deficit. And it is not so much because of the lack of formal 
accountability, which exists before national parliaments, the democracy 
deficit is because of the non-transparent nature of the decision-making 
process in Brussels. And probably the European Parliament is better posed to 
control what is going on there than national governments. But one should not 
underestimate the cost here. If our original complaint which prompted the 
call for change was lourdeur. blocage, heavy decision-making - created by the 
Council, by the Commission, by COREPER, by national groups of experts, by 
management committees — here, we are proposing to throw into that heavy 
process yet another cumbersome body: the European Parliament. Lourdeur would 
become even heavier and the ability of Community to act hindered again. 



Again, the current phase, with the new Cooperation procedure for Parliament 
can be regarded as an experimental transition; A more decisive role will have 
to be faced as part of a general restructuring of Community institutions. 
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Ludger Kuhnhardt 

European Courts and Human R igh ts ( B r i e f summary) 

The paper deals w i t h the impact o f the European Court o f Human 

Rights and the European Court o f J u s t i c e on the advancement 

o f human r i g h t s i n Europe. I t pu ts the exper iences o f the 

European Court system i n t o the pe rspec t i ve o f t h e i r r espec t i ve 

p o l i t i c a l framework, background and i n t e n t . I t analyses the 
» 

p o s s i b i l i t i e s and l i m i t s o f the human r i g h t s approaches launched 

by the Counc i l o f Europe on the one hand and the European 

Community on the o ther hand. I t descr ibes the ins t ruments 

c rea ted through the European Convent ion f o r the P r o t e c t i o n 

o f Human Rights and Fundamental Freedoms and the r e s u l t s 

be ing achieved s ince the convent ion came i n t o f o r c e . 

The paper looks i n t o the r e l a t i o n s h i p between the approaches 

o f the two cour t s and the human r i g h t s competence, amb i t i on and 

impact o f the o v e r a l l i n s t i t u t i o n s t o wh ich ; they p e r t a i n . I t 

exp lores the p o t e n t i a l t o encourage the u n i f i c a t i o n o f Europe 

on the bas is o f the c u r r e n t human r i g h t s ins t ruments which 

e x i s t on the s u p r a - n a t i o n a l l e v e l and i t descr ibes the l i m i t s 

and lacunas o f the e x i s t i n g approaches. The paper uses a 

pe rspec t i ve o f p o l i t i c a l sc ience i n o rder t o r e f l e c t on the 

t o p i c and i t s p o t e n t i a l i t y , not a t l e a s t i n the l i g h t o f the 

ques t ion as to whether the process towards a European c o n s t i t u t i o n 

can be i n s p i r e d and advanced w i t h the c a t a l y s t i c f o r ce o f the 

e x i s t i n g human r i g h t s ins t ruments i n Europe. The paper concludes 

w i t h the assumtion t h a t the process o f the advancement o f human 

r i g h t s on the s u p r a - n a t i o n a l l e v e l and the search for^European 

c o n s t i t u t i o n a l i s m have t o be r e l a t e d t o each o the r i n o rder t o 

ga in s u b s t a n t i a l r e s u l t s and p rogress . 



Ludger Kûhnhardt 
European Courts and Human Rights 

I. Outline 

This is not a legal paper. The topic might create this expec-
tation and most of the scholarly literature dealing with it 
uses a legal approach. "Europe-an Courts and Human Rights" - that 
opens a perspective which is related to European Law and 
its scholarly interpretation. But it also refers to Europe as 
a political concept and reality, and it is indeed of political 
relevance too. This papier will approach the topic from the 
point of view of political science and will analyse it in the 
context of its political character. 

The paper will propose that human rights can have an unifying 
function for the political, intellectual and ethical integration 
of Europe. The existing supra-national court structure in Europe 
might encourage this development, but will remain insufficient 
if being reduced to a mere juridical-functional purpose or to 
a limited part of the continent. Human rights protection has 
relevance for the functional integration of Europe, but it 
ought to execute a higher quality through its contribution to 
the intellectual identity of the continent and to the search 
for a European constitution. 

The paper will describe the political context of the European 
human rights emphasize. It will describe the historical roots 
of the human rights issue as part of the process towards the 



i n t e g r a t i o n o f Europe, which s t a r t e d a f t e r World War I I . I t w i l l 

descr ibe and analyse the d ivergence developed s ince then due t o 

the d i f f e r e n t approaches chosen by the Counc i l o f Europe on the 

one hand^ and w i t h i n the framework o f the European Coiranunit]^ 

on the o the r hand. The paper w i l l t e rm ina te w i t h an ou t l ook on 

the p o s s i b i l i t y o f r e l a t i n g the European cou r t system i n the f i e l d 

o f human r i g h t s t o the debate on an emerging European i d e n t i t y 

and on the search f o r a European c o n s t i t u t i o n . 

I I . The i n t e g r a t i n g q u a l i t y o f human r i g h t s 

Human r i g h t s are an express ion o f the ethos o f freedom. They are 

p a r t o f the i n t e l l e c t u a l h e r i t a g e o f Europe. They have been a 

moral answer t o the wants o f freedom and t h e i r m e t a - p o l i t i c a l 

j u s t i f i c a t i o n r o o t s i n n a t u r a l law which cons iders them as p r e l e g a l 

i n a l i e n a b l e moral c l a i m - r i g h t s . I n t h e i r c l a s s i c a l n o t i o n 

- John Locke 's " l i f e , l i b e r t y , and p r o p e r t y " - they r e f e r t o the 

r e l a t i o n s h i p between a s t a t e and the i n d i v i d u a l . They are con-

s ide red to be p r e l e g a l and ye t they have t o be r e a l i s e d and 

p r o t e c t e d w i t h i n the c o n s t i t u t i o n a l s t r u c t u r e o f n a t i o n - s t a t e s . 

They were n e g a t i v e l y " i nven ted " as means o f p r o t e c t i n g the 

i n d i v i d u a l aga ins t i t s s t a t e . Today, t h e i r f u l f i l l m e n t has 

become the u l t i m a t e p o s i t i v e mora l j u s t i f i c a t i o n and l e g i t i m a c y 

o f democrat ic s t a t e power as such. 



The human r i g h t s process i s c l o s e l y r e l a t e d t o the course o f 

c o n s t i t u t i o n a l i s m i n Europe and Nor th America s ince the 18th 

cen tu r y . Dur ing the 20th c e n t u r y , human r i g h t s have been 

i n t e r n a t i o n a l i z e d and they have reached a u n i v e r s a l cha rac te r -

a t l e a s t as a mora l program, l ess so as a g l o b a l r e a l i t y . ( 1 ) 

Since the p romu lga t ion o f the Un i ve r sa l D e c l a r a t i o n o f Human 

Rights th rough the Un i ted Nat ions on December 10, 1948, the 

g l o b a l debate on human r i g h t s has become a f e a t u r e o f the 

i n t e r n a t i o n a l o rder and o f g l o b a l p o l i t i c s . The exper iences 

have been amb iva len t , not on l y w i t h respec t t o the g l o b a l s tandard 

o f human r i g h t s p r o t e c t i o n and the d i v e r g i n g i n t e r p r e t a t i o n 

of the n o t i o n o f human r i g h t s due to d i f f e r e n t c u l t u r e s and 

i d e o l o g i e s . A lso w i t h respect t o the p o l i t i c a l i m p l i c a t i o n s 

o f human r i g h t s p r o t e c t i o n , assessments d i f f e r . One genera l 

conc lus ion seems t o be consensual : where'^ver human r i g h t s are 

be ing v i o l a t e d , c r i t i c i s m aga ins t the p a r t i c u l a r p o l i t i c a l 

system - f rom w i t h i n or th rough f o r e i g n vo ices - increases 

and tends t o d e l i g i t i m i z e the system. On the o the r hand, 

hiiman r i g h t s p r o t e c t i o n has an u n i f y i n g f u n c t i o n f o r s o c i e t i e s 

and s t a tes a l i k e : i t suppor ts the acceptance o f a c o n s t i t u t i o n a l 

system, i f t h i s can prove t h a t i t e v i d e n t l y serves the 

purpose o f p r o t e c t i n g human r i g h t s . Th is exper ience i s shared 

by the l i b e r a l - p l u r a l i s t i c Western democracies. 



Human r i g h t s p r o t e c t i o n can be seen i n the l i g h t o f t h e o r i e s 

o f i n t e g r a t i o n . Some t h e o r i e s o f i n t e g r a t i o n emphasize the 

r o l e o f va lues and i d e a l s as a t o o l t o b u i l d up unders tand ing 

and consent as necessary p r e r e q u i s i t e s f o r the c r e a t i o n o f a 

community and i t s i n s t i t u t i o n s . Rudolf Smend, one o f the 

t h e o r e t i c i a n s i n t h i s f i e l d , r e l a t e d the many express ions o f 

va lues and w i l l p o w e r , o f a c t i o n and r e a c t i o n , i n o the r words: 

the permanent dynamisms o f a s o c i e t y , t o the l e g a l va lues 

represented i n the c o n s t i t u t i o n and through i t s p r o t e c t i o n . The 

h ighes t cou r t s o f a system - acccirding to h i s t h e o r i e s - are 

supposed t o f u l l f i l the task o f i n t e g r a t i n g the d i v e r g i n g , 

heterogenous processes and p r o f i l s o f s o c i a l r e a l i t i e s . The 

cou r t w i l l be able to do so on ly i f consensual agreement can be 

reached on the u l t i m a t e va lues , and i f s t rong a u t h o r i t y and 

power o f implementat ion i s bestowed upon i t . 

I t remains open t o be arguesl whether human r i g h t s and l e g a l 

processes t o p r o t e c t them can he lp t o achieve a h ighe r l e v e l 

o f i n t e g r a t i o n ou ts i de the s t r u c t u r e o f e x i s t i n g n a t i o n - s t a t e s 

w i t h a l l t h e i r many i n t e g r a t i n g fo rces t o support t h i s . The 

s u p r a - n a t i o n a l bodies i n Europe - namely the Counc i l o f Europe 

and the European Community - have gained many exper iences i n 

the f i e l d o f human r i g h t s p r o t e c t i o n and have encouraged many 

i n t e r p r e t a t i o n s w i t h respect t o t h e i r impact on the i n t e g r a t i o n 

o f the c o n t i n e n t . Three hypothes is might be drawn from t h i s 

debate: 



1.The system of human r i g h t s p r o t e c t i o n i n Europe has 

c o n t r i b u t e d t o the moral l e g i t i m a c y and i n t e l l e c t u a l 

i d e n t i t y o f the ambi t ions towards the s u p r a - n a t i o n a l 

i n t e g r a t i o n o f Europe; 

2.The p r o t e c t i o n o f human r i g h t s on a s u p r a - n a t i o n a l l e v e l 

depends s t r o n g l y upon the independence, s t r engh t and 

competence o f the ins t ruments which were e s t a b l i s h e d i n o rder 

t o support the r i g h t s o f the i n d i v i d u a l ; 

3.The long- range process o f human r i g h t s systems i n t h e i r 

European dimension remains r e l a t e d to - i f not dependent 

upon - the unreso lved e f f o r t s t o c rea te a b e t t e r c o n s t i t u t i o n a l 

l e g i t i m a c y f o r the process of European i n t e g r a t i o n and to the 

ques t i on o f the geograph ica l ex^ tens ion o f Europe as a 

h i g h l y p o l i t i c a l ques t i on i n the con tex t o f the East-West-

c o n f l i c t . 

I I I . The human r i g h t s system o f the Counc i l o f Europe 

The f i r s t conceptua l ideas about the s u p r a - n a t i o n a l , European 

r o l e o f human r i g h t s p r o t e c t i o n and i t s re levance f o r the 

process o f r e g i o n a l i n t e g r a t i o n date back t o the European 

pe rspec t i ve o f some o f the r e s i s t a n c e movements d u r i n g World 

War I I . Human r i g h t s p r o t e c t i o n served as a p o i n t o f o r i e n t a t i o n 

f o r t h e i r ac t i ons and hopes, and s imu l taneous ly as a c e n t r a l 

elem.ent i n t h e i r concepts f o r a European post -war o r d e r . Human 



dignity and freedom, the respect for the individual and social 
responsibility towards the weaker segments of the society -

I 

these were some of the most fundamentalVgoals during and against 
the darkest years of the 20th century. The norms found their 
way into reality: 
- during the first post-war conference of European Federalists, 

a program of action was promulgated in Hertenstein on 
September 21, 1946. The envisaged European Union was called 
upon to achieve a "Declaration of European Citizen Rights", 
based on the respect of fundamental human rights and freedoms; 

- the first European Congress, held in The Hague between May 7 
and May 10, 1948, demanded in its political resolution a 
"Charter of Human Rights" to be respected by the members of 
a forthcoming European Federation and the creation of a 
court being capable of imposing necessary sanctions in order 
to implement the ideals of the charter. 

In November 19 50, the 15 Foreign Ministers of the Council of 
Europe signed the European Convention for the Protection of 
Human Rights and Fundamental Freedoms (ECHR), which came into 
force in 1953. In the meantime, the convention has been signed 
by 23 European states, recently by San Marino and Finland. 

This convention has become the most relevant instrument of 
supra-national human rights protection in Europe and the most 
advanced and ambitious global instrument for the protection of 
the individual on a supra-national, regional level. This is mainly 



due to the court system established by the convention and due 
to the right of any individual of any of the signatory states 
to sue against any breach of the convention in any of 
the signatory states or by any of the signatory states.(2) 

The European Convention for the Protection of Human Rights and 
Fundamental Freedoms guarantees, for the most part, civil 
and political rights: the right to life, liberty, and security; 
freedom from inhuman or degrading treatment, slavery, servitude, 
and forced labour; the right to a fair trial; freedom of 
conscience, of speech, and of assembly. 

Section I of the convention spells out most of the basic civil 
and political rights contained in the Universal Declaration 
of Human Rights from 1948 - generally in more detailed form, 
because in the case of the convention they were to be binding 
in law. 

The most important and original feature of the convention is the 
system it established for the protection of human rights. The 
convention created two organs to ensure the implementation and 
protection of the rights mentioned by the convention: the 
European Commission of Human Rights and the European Court 
of Human Rights in Strasbourg. The primary function of both 
organs is to deal with charges brought against the states who 
are party to the convention by other states or by individuals. 



Under Article 24, any state who is party to the convention, may 
refer to the Commission any alleged breach of the provisions 
of the convention by any other member state. Under Article 25, 
the Commission may receive charges from any person, non-govern-
mental organization or group of individuals claiming to be the 
victim of a violation by any state who is signatory to the 
convention. This application depends upon the willingness 
of the state to recognize the competence of the Commission 
to receive such applications. Such declarations may be made for 
a specific period, and may be renewed. In the meantime, all 
states party to the convention - with the exeption of the 
latest members San Marino and Finland - have made such 
declarations, in most cases for a limited period of time. All 
states party to the convention but three (San Marino, Finland, 
and Turkey) have also recognized under Article 46 the compulsory 
jurisdiction of the European Court of Human Rights. 

If an state or individual application is declared admissible 
by the Commission, the final decision on the question whether 
there has been a breach of the convention is taken by the European 
Court of Human Rights, if the case is referred to it, or else 
by the Committee of Ministers. 

Under the control of the Secretary General of the Council of 
Europe, the convention institutes a certain form of the reporting 
procedure. Most important, however, are the innovations under 
Article 24 and Article 25 of the convention. This surpasses 



the t r a d i t i o n a l s tandard o f i n t e r n a t i o n a l law. A s t a t e 

p r e s e n t i n g an a p p l i c a t i o n under A r t i c l e 24 i s not 

r e q u i r e d t o prove i t s e l f , even i n d i r e c t l y , a v i c t i m o f the 

a l l e g e d v i o l a t i o n o f human r i g h t s . The genera l premise o f 

the convent ion i s t h a t a l l s t a t es p a r t y t o the convent ion 

have a c o l l e c t i v e i n t e r e s t i n the maintenance o f human r i g h t s . 

And the guarantee^ c rea ted by the convent ion i s l i k e w i s e 

a c o l l e c t i v e guarantee, no t based on s u b j e c t i v e r i g h t s or on 

r e c i p r o c i t y . Th is i s an e n t i r e l y nove l category o f human 

r i g h t s p r o t e c t i o n as compared t o a l l o the r i n t e r n a t i o n a l 

or s u p r a - n a t i o n a l ins t ruments which e x i s t today f o r the 

p r o t e c t i o n o f human r i g h t s . 

A r t i c l e 25, which a l lows f o r the d i r e c t r i g h t o f a c t i o n o f any 

i n d i v i d u a l be fo re an i n t e r n a t i o n a l organ aga ins t h i s own 

or another s t a t e , was an even g r e a t e r and more r e v o l u t i o n a r y 

i n n o v a t i o n . The i n d i v i d u a l has been e leva ted t o the s t a tus 

o f a sub jec t o f i n t e r n a t i o n a l law. Th is r e f l e c t s the f a r - s i g h t e d 

and courageous q u a l i t y o f the founders o f the European Convent ion 

f o r the P r o t e c t i o n o f Human Rights and Fundamental Freedoms and 

remains a notewor thy event i n the h i s t o r y o f i n t e r n a t i o n a l 

law and i n t e r n a t i o n a l r e l a t i o n s . I t h i n t s a t the f a c t t h a t the 

breach between the two concepts o f sove re ign ty - s t a t e sove re ign ty 

versus pqpular sove re ign ty - might be overcome wherever se r ious 

endeavours are taken t o do so. 



The f u n c t i o n o f the European Commission o f Human R i g h t s , as 

o f the European Court o f Human R igh t s , i s " t o ensure the 

observance o f the agreements under taken" by the s i g n a t o r y 

s t a t e s ( A r t i c l e 19) . The fo rmu la r i s very broad, bu t the 

f u n c t i o n s o f the Commission as w e l l as o f the Court are 

c l e a r l y de f i ned and l i m i t e d . 

The tasks o f the Commission a re : 

- t o examine the a d m i s s i b i l i t y o f a p p l i c a t i o n s by i n d i v i d u a l s 

under A r t i c l e 25 or s t a t es under A r t i c l e 24; 

- where the Commission f i n d s an a p p l i c a t i o n adm iss i b l e , t o 

e s t a b l i s h under A r t i c l e 28 the f a c t s o f the case and, a t the 

same t i m e , t o p lace i t s e l f a t the d i s p o s a l o f the p a r t i e s 

w i t h the aim t o reach a f r i e n d l y s e t t l e m e n t . I f such a 

se t t l emen t can be reached, the case i s c losed ; 

- i f a f r i e n d l y se t t l emen t not be ing reached, t o draw up a 

r e p o r t on the f a c t s and t o s t a t e i t s o p i n i o n whether the re 

has been a breach o f the conven t ion . The f i n a l d e c i s i o n whether 

t he re has been a breach or not i s taken by the Committee o f 

M i n i s t e r s as a p o l i t i c a l body or - i f the case i s r e f e r r e d to 

i t - by the European Court o f Human Rights as an independent 

body. 

Most a p p l i c a t i o n s - out o f more than 12,000 s ince the European 

Convent ion f o r the P r o t e c t i o n o f Human Rights and Fundamental 

Freedoms was c rea ted - have been r e j e c t e d by the Commission as 

i nadm iss i b l e on va r i ous grounds which are be ing s p e c i f i e d 

w i t h i n the convent ion : 



-that the complaint was incompatible with the content of the 
convention and the rights referred to by the convention; 
-that domestic remedies have not "been exhausted; 
-that the complaint is "manifestly ill-founded" (Article 27(2)). 

The final decision on a case which has been declared admissible 
by the Commission, and which has not resulted in a friendly 
settlement, is taken either by the European Court of Human 
Rights or by the Committee of Ministers. The Commission's report, 
which is transmitted to the Committee of Ministers, contains 
only its opinion as to whether the Commission found proof for 
¿L violation of human rights, and is not legally binding. Within 
three months of the transmission of the report to the Committee 
of Ministers, the case may be referred to the Court. If the 
case is referred to the Court, a new stage in the procedure 
begins. In the European Court of Human Rights, the Commission 
and the state concerned are represented, not however the 
individual applicant. This is one of the formal lacunas 
of the system of human rights protection under the auspices 
of the Council of Europe. 

The judgement of the Court, if taken, is binding and 
final. If the case is not referred within three months to the 
Court, the final decision is taken by the Committee of Ministers, 
which normally endorses the Commission's opinion without any 
fresh investigation of the complexity of the case. 



The impact o f the judgements under the p r o v i s i o n s o f the 

European Convent ion f o r the P r o t e c t i o n o f Human Rights and 

Fundamental Freedoms i s ambiva len t . The convent ion does no t 

p rov ide f o r any sanc t ions i n o rder t o impose i t s d e c i s i o n s . 

I t can, however, e x e r t a p o l i t i c a l and p u b l i c pressure o f 

some impor tance. P u b l i c i t y as a means o f moral pressure 

f o r ced the Greek Generals i n 1967 to leave the Counc i l o f 

Europe. Only a f t e r r e t u r n i n g t o democrat ic r u l e , Greece 

r e - e n t e r e d the Counc i l and i t s human r i g h t s i n s t r u m e n t s , i n 

1974. I n o the r cases - p a r t i c u l a r l y w i t h respec t t o human 

r i g h t s v i o i i t i o n s i n Turkey - the system of the Counc i l o f 

Europe has proved t o be i n s u f f i c i e n t as long as i t w i l l not 

s t r u c t u r a l l y be able t o overcome the fo rces o f s t a t e 

sove re ign ty as the most impor tan t u l t i m a t e border l i n e once 

i t comes t o imposing i n t e r n a t i o n a l l y acknowledged human r i g h t s 

s tandards . 

The common human r i g h t s s tandard expressed i n the convent ion 

r e f l e c t s " t h a t European s ta tes make up a c u l t u r a l l y i d e n t i f i a b l e 

u n i t and t h e i r . l i k e m i n d e d n e s s has meant eas ie r agreement on 

what are cons idered t o be bas i c human r i g h t s . " ( 3 ) Th is i s the 

normat ive a n a l y s i s , the o v e r a l l impact o f the human r i g h t s system 

o f the Counc i l o f Europe on the n a t i o n a l p r o t e c t i o n o f human 

r i g h t s d i f f e r s however. The convent ion i s not n a t i o n a l law i n 

a l l member s ta tes - no tab le ex^p t ions are Great B r i t a i n , the 

Skandinavian c o u n t r i e s , France, and Sw i t ze r l and . The Court e s t a b l i -

shed under the convent ion cannot be seen as an i s o l a t e d e lement , 

but on ly as an i n t e g r a l p a r t o f the genera l approach and i n t e n t i o n 

which the Counc i l o f Europe has chosen t o pursue.^ 



Accord ing t o l e g a l l i t e r a t u r e , the most impor tan t e f f e c t o f 

the ins t ruments and judgements o f the convent ion are the 

s e l f - b i n d i n g consequences on the s i g n a t o r y s t a t e s . The e f f e c t s 

o f the system under the European Convent ion f o r the P r o t e c t i o n 

o f Human Rights and Fundamental Freedoms are main ly i n d i r e c t : 

- i t s dec i s ions have l ed t o changes i n the l e g a l processes 

o f a condemned member s t a t e ; 

- the convent ion and the dec i s ions o f i t s organs suppor t a 

standard^ ' ized i n t e r p r e t a t i o n o f the o rdre p u b l i c and a 

harmonized i n t e r p r e t a t i o n o f open l e g a l terms and s i t u a t i o n s ; 

- the human r i g h t s problem has been debated on a new, h ighe r 

c o n s t i t u t i o n a l and^ p o l i t i c a l l e v e l . Th is i s p a r t i c u l a r l y 

t r u e i n the case o f Great B r i t a i n , where the convent ion has 

i n s p i r e d a debate on whether the coun t ry should i n t r oduce a 

" B i l l o f R igh ts " - w i t h no r e s u l t s so f a r . 

The Greek as w e l l as the Tu rk i sh case do show t h a t the 

p o s s i b i l i t i e s under the p r o v i s i o n s o f the convent ion are 

l i m i t e d , i f no t hope less , i n o rder t o prevent a coun t ry from^ 

v i o l a t i n g human r i g h t s per se or t o encourage i t t o r e t u r n 

t o democrat ic standards o f r u l e by s imple means o f the 

conven t i on ' s ex is tence and g o o d - w i l l . I n the f i n a l a n a l y s i s , 

the ground must be l a i d w i t h i n a g iven s o c i e t y and a g iven 

s t a t e t o pursue a p o l i t i c a l course which i s i n accordance w i t h 

the human r i g h t s standards set f o r t h by the conven t ion . The 

convent ion i s a c e r t a i n cha l lenge t o s t a t e sove re ign ty i n the 

f i e l d o f human r i g h t s p r o t e c t i o n , bu t sheds as much l i g h t on the 

ongoing e x i s t e n c e , perseverance, i f not arrogance o f s t a t e 

sove re ign ty p a r t i c u l a r l y i n cases o f c o n f l i c t w i t h the i n d i v i d u a l , 



Some o ther ques t ions have t o be r a i s e d i n connect ion w i t h the 

p o s s i b i l i t i e s and l i m i t s o f the human r i g h t s system e s t a b l i s h e d 

under the Counc i l o f Europe: How f a r can the convent ion be 

cons idered the nucleus o f an o v e r a l l European human r i g h t s 

system ? Would the human r i g h t s s tandard o f the convent ion be 

endangered i f Eastern European c o u n t r i e s , who are c u r r e n t l y 

go ing th rough a remarkable process o f domest ic re fo rms , would 

apply f o r membership i n the Counc i l o f Europe and hence i n 

i t s human r i g h t s ins t ruments ? Or would such a membership 

r a t h e r increase the p o s s i b i l i t i e s f o r human r i g h t s advancement 

i n Eastern Europe due to the pressure which the convent ion 

and i t s organs cou ld e x e r t on the r e s p e c t i v e count ry ? 

The European Convent ion f o r the P r o t e c t i o n o f Human Rights and 

Fundamental Freedoms expresses the h ighes t q u a l i t y o f i n t e -

g r a t i o n reached so f a r i n the con tex t o f the Counc i l o f Europe. 

I n a l l o the r f i e l d s , the methods o f the Counc i l o f Europe 

remain l i m i t e d t o i n t e r - s t a t e c o o r d i n a t i o n . Yet i t has to be 

asked how f a r the knowledge about the p r o v i s i o n s and the s p i r i t 

o f the convent ion has reached the i n d i v i d u a l c i t i z e n o f Europe ? 

Outs ide Europe, the p r o v i s i o n s o f the convent ion seem to be 

known a t l e a s t t o some people : the American Human Rights 

Convent ion o f 1978 r e f e r s i n d i r e c t l y i n i t s preambel t o the 

European Convent ion f o r the P r o t e c t i o n o f Human Rights and 

Fundamental Freedoms by s t r e s s i n g the usefu lness o f r e g i o n a l 

approaches o f human r i g h t s p r o t e c t i o n . The'/ cou ld be h e l p f u l 

t o s p e c i f y the idea o f u n i v e r s a l human r i g h t s . ( 4 ) 



The European Convent ion f o r the P r o t e c t i o n o f Human Rights and 

Fundamental Freedoms can c e r t a i n l y l i v e up t p t h i s hope, 

main ly due t o the f a c t t h a t i t s s tandard o f human r i g h t s 

p r o t e c t i o n has not been r e l a t i v i s e d or reduced as compared 

t o the s tandard set f o r t h i n the U n i ve r sa l D e c l a r a t i o n o f 

Human Rights from 1948. Rather t o the c o n t r a r y , the convent ion 

has sharpened and t i g h t e n e d the Un i ted Nat ions d e f i n i t i o n s 

and no t i ons o f human r i g h t s . Thus, i t serves the freedom o f 

the i n d i v i d u a l , which cannot be sa id some tendencies i n 

the con tex t o f o t he r r e g i o n a l ins t ruments f o r human r i g h t s 

p r o t e c t i o n , no tab l y i n A f r i c a , where the c o l l e c t i v e r i g h t to 

s e l f - d e t e r m i n a t i o n , peoples r i g h t s , are be ing put on an 

equal f o o t i n g w i t h i n d i v i d u a l r i g h t s , thus reduc ing the 

re levance o f the l a t t e r i n the con tex t o f the modern n a t i o n - s t a t e 

and i t s monopoly o f power. 

IV . The human r i g h t s dimension o f the European Community 

To compare the Counc i l o f Europe and the European Community w i t h 

regard t o t h e i r r e s p e c t i v e e f f o r t s f o r the p r o t e c t i o n o f human 

r i g h t s leads t o ambiva lent r e s u l t s . On the one hand, the Counc i l 

o f Europe has framed f a r - s i g h t e d ins t ruments f o r the p r o t e c t i o n 

o f i n d i v i d u a l human r i g h t s , on the o the r hand i t has not 

been able t o c rea te a v e r s i o n and v i s i o n f o r a p o l i t i c a l Europe. 

The Counc i l remains more a c lub r a t h e r than a l i v i n g exper ience 

f o r the c i t i z e n s o f Europe. 



The European Community has a different record. It lacks a 
specific human rights perspective and program and yet it has 
developed into a stable, visible community which truly 
affects the life of the citizens within its member states. It 
has achieved a high level of economic integration and looks for 
means to strenghthen its political role and identity. Although 
the human rights dimension has played an important role during 
the direct post-war years as a point of orientation for the 
future course of European integration, the Rome Treaties of 
1957, which gave birth to the European Conmunity , do not 
refer to human rights in a specific sense. And yet it would 
be insufficient to conclude that the Rome Treaties do not hint 
at individual legal positions at all and reduce the concept 
of the European Community to a mere functional one. 

Individual legal positions under the Community are, however, 
confined to</the sphere of economic self-realisation. The ''Four 
Freedoms" - today revitalised in the concept of the Common 
Market which shall be achieved by 199 2 - can well be inter-
preted as indirect economic rights of the individual: freedom 
of labour and of capital, of services and of trade. However, 
they refer to the European Community citizen as a market 
citizen, not as a political citizen.(5) 

The only institution of the European Community which can 
-independent of necessary political consensus among the member 
states - develop the community law by way of advancement of law 



by cou r t dec i s ions i s the European Court o f J u s t i c e i n 

Luxemburg. A l ready i n 1963, the Court has s t ressed t h a t the 

c r e a t i o n o f the European Economic Community c o n s t i t u t e s per se 

a new l e g a l o rder i n i n t e r n a t i o n a l law. I n a l i m i t e d sense 

s t a t e s have revoked p a r t s o f t h e i r sove re ign ty i n favour o f the 

Community which - by way o f i t s l e g a l processes - should g ran t 

r i g h t s t o the i n d i v i d u a l c i t i z e n o f the member s t a t e s . Th is 

s e l f - i n t e r p r e t a t i o n o f the Community's ethos r e f e r s u n w i t t i n g l y 

t o the i n t e g r a t i o n t h e o r i e s mentioned above. The p r imary 

l e g i t i m a c y o f the community de r i ves from i t s competence to 

e s t a b l i s h an e f f i c i e n t economic r e a l i t y o f i n t e g r a t i o n , 

accepted by a l l i t s a c t o r s . The more fundamental source o f 

l e g i t i m a c y , however, depends upon the degree o f l o y a l t y which 

the c i t i z e n s o f the member s t a t e s express towards the community. 

Th is l o y a l t y w i l l be as h igh as i t s normat ive q u a l i t y w i l l be 

perce ived and r e a l i s e d by the i n d i v i d u a l . I n o the r words: the 

European Community w i l l achieve even h igher a p p r e c i a t i o n and 

suppor t , the c l e a r e r i t can t e s t i f y i t s r o l e as p r o t e c t o r o f 

the r i g h t s o f the i n d i v i d u a l by means o f progress i n the 

economic and p o l i t i c a l i n t e g r a t i o n among the member s t a t e s . 

The European Community i n search o f bas ic r i g h t s - t h i s fo rmula 

was used i n o rder t o desc r ibe the requ i rements , bu t a lso the 

ambi t ions and a c t i v i t i e s o f the community i n t h i s p a r t i c u l a r 

f i e l d o f a c t i o n . Var ious s t r a t e g i e s have been suggested i n o rder 

t o advance w i t h t h i s t a s k . 



The most pragmatic solution favours human rights protection 
by the advancement of legal processes. The European Court 
of Justice is encourages to extend and to strengthen human 
rights protection through his decisions. The debate on this 
approach has been ample and diverse. It embraces highly 
optimistic as well as more sceptical voices.(6) 

Since the late 1960s, the European Court of Justice consults 
basic rights as criteria of legality for the acts of the 
European Community. By doing so, the Court has in some sense 
compensated for the democratic deficit of the Community which 
is due to the fact that it lacks a constitutional basis and that 
its Parliament falls behind the national standards of democratic 
competence achieved in the individual member states. 

Through its decisions, the European Court of Justice has 
executed protection against community acts that violate basic 
human rights, has provided «̂ general standards for the unification 
of the Community's legal order and has hopefully strengthened 
the identification of the citizens with the European Community. 

The European Court of Justice however is limited to the field 
of economic and social rights. Its casuistic principle has made 
the Court a flexible institution, but has fallen short of 
establishing a more systematic and detailed human rights instrument, 
as compared to the European Convention for the Protection of 
Human Rights and Fundamental Freedoms under the Council of Europe. 



I n va r ious cases, the European Court o f J u s t i c e has r e f e r r e d 

t o p r o v i s i o n s under the European Convent ion. C r i t i c a l observers 

argue however t h a t on ly i n f ou r cases the Court dec la red the 

convent ion or a p r o v i s i o n o f i t be o f immediate ass is tance i n 

the de te rm ina t i on o f the case. And on l y i n one case i t was the 

convent ion alone t h a t had re levance f o r the C o u r t ' s d e c i s i o n . 

"The development o f fundamental r i g h t s w i t h i n the Community has 

not t h e r e f o r e been dependent on the ECHR. I t i s suggested t h a t 

the European Court cou ld have developed fundamental r i g h t s 

t o the same p o s i t i o n as present p u r e l y r e l y i n g on c o n s t i t u t i o n a l 

p r o v i s i o n s o f the Member S ta tes as g u i d i i n e s . " ( 7 ) 

Beyond the c a s u i s t i c approach used by the European Court o f 

J u s t i c e , two f u r t h e r ways have been d iscussed i n o rder t o 

develop a broader human r i g h t s fo rmula w i t h i n and f o r the 

European Community: 

- the c r e a t i o n o f a European B i l l o f R igh ts ; 

- the accession o f the European Community t o the European 

Convent ion f o r the P r o t e c t i o n o f Human Rights and Fundamental 

Freedoms. 

The p u r s u i t o f the f i r s t suggest ion would p r i m a r i l y serve a 

p o l i t i c a l and p s y c h o l o g i c a l course. Those who favour i t argue, 

t h a t a European B i l l o f R ights cou ld he lp t o f u r t h e r harmonize 

human r i g h t s standards i n Europe and t o s t reng then the moral 

l e g i t i m a c y of the European Community. At the same t i m e , the 

implementat ion o f t h i s approach would provoke problems r e l a t i n g 

to the very democrat ic d e f i c i t o f the European Community t h a t 



i s dep lored today: who would be able t o c l a im competence and 

l e g i t i m a c y f o r d r a f t i n g such a B i l l o f R ights ? The European 

Pa r l i amen t , the Commission i n B r u x e l l e s , the Court o f J u s t i c e , 

or the Counsel o f M i n i s t e r s , r e p r e s e n t i n g the i n d i v i d u a l member 

s ta tes o f the community ? 

One advantage o f a European B i l l o f Rights can be i t s p o t e n t i a l 

a b i l i t y t o i nc l ude l i b e r a l p o l i t i c a l r i g h t s and p a r t i c i p a t o r y 

r i g h t s a l i k e . Such a B i l l cou ld a n t i c i p a t e and encourage the 

necessary process towards a European c o n s t i t u t i o n . Given the 

f a c t t h a t bas ic r i g h t s are the hea r t o f any c o n s t i t u t i o n , one 

might expect a r e v i v a l o f the debate on a European B i l l o f 

R ights i n the course o f an i n t e n s i f i e d d i scuss ion on ways o f 

r e a l i s i n g a European c o n s t i t u t i o n . Under p o l i t i c a l p e r c e p t i o n s , 

such a development i s not a l l too l i k e l y i n the fo reseeab le f u t u r e . 

Among the counter arguments aga ins t a B i l l o f Rights i t was 

suggested t h a t i t be i n t e r p r e t e d as a s ign o f m i s t r u s t aga ins t 

the European Convent ion f o r the P r o t e c t i o n o f Human Rights and 

Fundamental Freedoms and cou ld d i l u t e the e f f o r t s which are 

pu t i n t o the human r i g h t s system o f the Counc i l o f Europe. 

Why t o develop a second set o f human r i g h t s p r o v i s i o n s i f i t cou ld 

not be a l l t o d i f f e r e n t f rom the f i r s t one and be even more l i m i t e d 

i n scope ? To d i f f e r on l y t o d i f f e r ? 



A more r e a l i s t i c , concrete debate has focused on the p o s s i b l e 

accession o f the European Coinmunity t o the European Convent ion. 

The Commission o f the Community has proposed t h i s access ion i n 

a memorandum back on A p r i l 4, 1979.(8) The European Par l iament 

has debated the ques t i on seve ra l t imes i n a p o s i t i v e , encouraging 

way. No r e s u l t has been achieved so f a r and i n some c o u n t r i e s 

- most no tab le (no su rp r i se ) i n Great B r i t a i n - f ea r was 

a i r e d t h a t the European Convent ion a f t e r be ing i n t e g r a t e d i n t o 

the b i n d i n g EC system cou ld i n t e r f e r e even more and hence too 

s t r o n g l y i n t o the domest ic l e g a l processes. 

Even suppor ters o f the accession prcoont s c e p t i c a l o r r a t h e r 

reserved aspects . For ins tance they r e i t e r a t e t h a t by a l l means 

the European Court o f J u s t i c e must remain the on ly l e g i t i m a t e 

organ t o i n t e r p r e t Community law, thus q u e s t i o n i n g the 

competence o f the European Court o f Human R igh ts . But one 

cannot have the cake and eat i t . 

The whole debate seems t o be more con fus ing than h e l p f u l . I n some 

sense, the democrat ic c o u n t r i e s o f Western Europe seem to have 

become v i c t i m s o f t h e i r success i n the f i e l d o f human r i g h t s 

p r o t e c t i o n and t h e i r i n t e n s i v e s e n s i t i v i t y f o r the issue o f 

human r i g h t s t h a t made them develpp va r i ous approaches and 

sugges t ions . They have c rea ted cou r t s and committees and i n -

vented ways and means, but they are obv ious l y not f u l l y ab le 

t o c o o r d i n a t e , l e t a lone i n t e g r a t e a l l o f them i n a m.ore 

conv inc ing , harmoniz ing way. 



This has e v i d e n t l y t o do w i t h the d i v e r g i n g r e a l i t i e s o f the 

d i f f e r e n t organs o f European i n t e g r a t i o n . To pu t i t s h a r p l y : 

the Counc i l o f Europe has e s t a b l i s h e d i n t e r e s t i n g i nnova t i ons 

i n the f i e l d o f human r i g h t s p r o t e c t i o n , ye t i t lacks the 

inner charac te r t o ac t as the nucleus f o r the advancement o f 

a s o l i d and p l a u s i b l e p o l i t i c a l a r c h i t e c t u r e o f the c o n t i n e n t . 

Whether t h i s might change i n the fo r thcoming years remains t o 

be seen. So f a r , the Counc i l o f Europe was no t able t o p rov ide 

f o r a c o n s t i t u t i o n o f Europe t h a t would i nc l ude human r i g h t s 

p r o v i s i o n s or even a B i l l o f R igh t s . I n the p a s t , the Counc i l 

o f Europe had even t o s u f f e r t h a t some o f i t s member s ta tes 

f a i l e d t o l i v e up t o the s tandard o f democrat ic freedoms and 

human r i g h t s p r o v i s i o n s under the c l e a r l y expressed n o t i o n and 

hope o f the Counc i l . And ye t i t remains t r u e t h a t the 

human r i g h t s ins t ruments i t shaped remain o f i n t e r e s t and 

importance f o r the cause o f human r i g h t s i n a g l o b a l sense. 

The European Community, on the o the r hand, has no human r i g h t s 

concept as such and c a r r i e s the burden o f a democrat ic d e f i c i t . 

However, i t has proven t o be s t ab l e as a community o f s t a b l e 

democracies. I t s p a r l i a m e n t , as i n s u f f i c i e n t as i t i s compared 

t o the democrat ic q u a l i t y w i t h i n the i n d i v i d u a l member s ta tes -

pursues an acti(?fe human r i g h t s p o l i c y , f o r example w i t h regard 

to Eastern Europe or i n i t s r e l a t i o n w i t h the deve lop ing w o r l d . ( 9 ) 

Thus we have t o l i v e w i t h con fus ing , a t l e a s t ambiva lent 

r e a l i t i e s , w i t h a complex s t r u c t u r e o f human r i g h t s p r o t e c t i o n . 

I ns tead o f compla in ing about i t s lack o f c l a r i t y and cohes ion. 



one might w e l l be adv ised to take t h i s s i t u a t i o n as an o p p o r t u n i t y 

and an asse t . Th is seems a t l e a s t t o be the p o s i t i o n o f the 

European Par l i amen t . On January 19, 19 89, i t lauded ths 

European Convent ion f o r the P r o t e c t i o n o f Human Rights and 

Fundamental Freedoms, the European Court o f J u s t i c e , and 

the c o n s t i t u t i o n a l processes w i t h i n the va r i ous member s t a tes 

as the combined elements o f a "European human r i g h t s system." 

Th is system, f u l l y developed and a p p l i e d , cou ld - accord ing 

t o the European Par l iament - suppor t the development o f o t he r 

r e g i o n a l systems f o r the p r o t e c t i o n o f human r i g h t s . ( 1 0 ) 

Cont rary t o the system o f the Un i ted Nat ions f o r the p r o t e c t i o n 

o f human r i g h t s , r e g i o n a l endeavors can indeed p rov ide f o r 

b e t t e r means o f p r o t e c t i n g , p rov ided they i nc l ude t r u l y b i n d i n g 

p r o v i s i o n s . The argument i n favour o f r e g i o n a l ins t ruments f o r 

the p r o t e c t i o n o f human r i g h t s i s o f t e n supported w i t h re fe rence 

to the advantage o f a b e t t e r c u l t u r a l and p o l i t i c a l a d a p t a b i l i t y . 

Th is however i s a most d e l i c a t e and ambigious argument. As long 

as i t i m p l i e s the r e f l e c t i o n o f consequences to be drawn ou t o f 

r e g i o n a l exper iences i n the f i e l d o f l e g a l pacesses t o p r o t e c t 

human r i g h t s , i t can serve i t s purpose. But once i t encourages 

d e v i a t i o n s from the i n t e r n a t i o n a l s tandard o f human r i g h t s , 

i t can e a s i l y lead t o e t h i c a l r e l a t i v i s m i n the name o f r e g i o n a l 

i d e n t i t y and c u l t u r a l h e t e r o g e n e i t y . Th is can c e r t a i n l y not serve 

the course o f g l o b a l human r i g h t s p r o t e c t i o n , bu t w i l l i n e v i t a b l y 

c rea te d i v e r g i n g standards o f va lues and n o t i o n s , o f s t r a t e g i e s 

and c r i t e r i a t o p r o t e c t the d i g n i t y o f the i n d i v i d u a l . ( 1 1 ) 



V. European human r i g h t s p r o t e c t i o n and European 

c o n s t i t u t i o n a l i s m 

The exper iences w i t h respec t to the p r o t e c t i o n o f human r i g h t s 

under the European cou r t system can be summarized as f o l l o w i n g : 

- the degree o f human r i g h t s p r o t e c t i o n i n Europe depends i n 

the f i r s t p lace on the q u a l i t y -and s t a b i l i t y o f a democrat ic 

n a t i o n - s t a t e . I t i s here , w i t h i n the con f ines o f the 

e x i s t i n g n a t i o n - s t a t e s o f Europe, t h a t human r i g h t s w i l l be 

t e s t e d as a l i v i n g r e a l i t y and may be cha l lenged as p r o t e c t i o n 

o f thp i n d i v i d u a l aga ins t h i s s t a t e ; 

- human r i g h t s have become the u l t i m a t e moral c r i t e r i o n i n o rder 

t o judge and t o j u s t i f y the l e g i t i m a c y o f a p o l i t i c a l o r d e r . For 

t h e i r p r o t e c t i o n and implementa t ion they do r e q u i r e j u r i d i c a l 

suppor t and l e g a l processes. I n t h i s sense, they depend upon 

independent cour ts which are bestowed upon w i t h a mandat t o 

p r o t e c t them; 

- the s u p r a - n a t i o n a l cou r t s which e x i s t i n Europe do p lay a 

suppor t i ng r o l e i n the o v e r a l l process o f human r i g h t s p r o t e c -

t i o n among and w i t h i n the democrat ic c o u n t r i e s o f Western 

Europe, but they cannot ga in s t r engh t and l e g i t i m a c y out o f 

themselves. They remain dependent i n t h e i r f u n c t i o n a l 

re levance upon the i n s t i t u t i o n s t h a t have g iven b i r t h t o 

them, and t h e i r s t r engh t and l e g i t i m a c y can on ly be as s t rong 

as the s t rengh t and l e g i t i m a c y o f t h e i r "mother i n s t i t u t i o n s " , 

i . e . the Counc i l o f Europe and the European Community; 

- hence i t i s not the cou r t system as such t h a t i s the key t o 

s t a b i l i z e human r i g h t s p r o t e c t i o n i n Europe, but i t i s the degree 

as to which the cou r t system i s i n t e g r a t e d i n t o a s u p r a - n a t i o n a l 



order o f democrat ic l e g i t i m a c y and f u n c t i o n a l e f f i c i e n c y . 

The n a t i o n a l exper ience i n Europe and Nor th America has been 

t o r e l a t e organs o f human r i g h t s p r o t e c t i o n t o the c o n s t i t u t i o n a l 

se t -up o f the coun t r y . On the n a t i o n a l l e v e l , the advancement 

o f the c o n s t i t u t i o n a l o rder and o f human r i g h t s p r o t e c t i o n have 

gone hand i n hand u n t i l they reached a stage o f c p o l i t i c a l 

and j u r i d i c a l mar r iage . I t i s open to h i s t o r i c a l p roo f whether 

such an amalgamation o f human r i g h t s processes and c o n s t i t u t i o n -

b u i l d i n g can be achieved on the European l e v e l - and on which 

European l e v e l . The c u r r e n t European system o f human r i g h t s 

p r o t e c t i o n i s impress ive but not n e c e s s a r i l y due t o the performance 

o f the European Cour ts , may be not even due to Europe 's c u r r e n t 

q u a l i t y o f i n s t i t u t i o n a l i n t e g r a t i o n , but ma in ly due t o the 

law implement ing q u a l i t y o f the European democracies. 

Aga ins t the sober p o l i t i c a l r e a l i s m o f the day, the paper w i l l 

conclude w i t h an o p t i m i s t i c , i f not even v i s i o n a r y o u t l o o k . I t 

suggests t o r e f l e c t upon s t r a t e g i e s t o encourage r a p i d l y the 

process towards a European c o n s t i t u t i o n . Th is c o n s t i t u t i o n 

cou ld embrace human r i g h t s p r o v i s i o n s as the u l t i m a t e express ion 

o f a European i d e n t i t y and i n t e g r a t i o n a l l e g i t i m a c y . And i t 

cou ld p rov ide f o r s u b s t a n t i a l l e g a l processes to p r o t e c t them, 

i n c l u d i n g a European c o n s t i t u t i o n a l cou r t f o r whom the c u r r e n t 

European Court o f Human Rights cou ld serve as the nuc leus . 



Such a development could truly go beyond the current double 

standard established with the Council of Europe and the 

European Coiranunity and could bring about a qualitative leap 

forward for a supra-national European human rights system that 

will be both democratically legitimized and legally coherent. 

Realism reminds us that there is still a long, long way to 

go if at all such a vision can become true. This is all the 

more a problem if we consider Europe to be bigger than the 

European Community or the Council of Europe. To look for an 

European identity and for a European constitution is one thing, 

but to look for the identity of Europe as a whole and for a 

constitution, a democratic constitution for the whole of Europe 

is another thing. Human rights can have a catalystic function 

for both dimensions, but given their moral claim, they are 

also the biggest obstacle to achieve these goals simultaneously 

as long as the borders of ideology, politics and strategy will 

not become truly permeable. 

Notes: 

(1) see for the historical development of human rights: Gerhard 
Ostreich, Die Idee der Menschenrechte in ihrer geschichtlichen 
Entwicklung, Berlin ^1969; Louis Henkln, The rights of man today. 
Boulder, Col. 1978 
(2) see: Francis G. Jacobs, The European Convention on human 
rights, Oxford 1975? Ralph Beddard, Human Rights and Europe. A 
study of the machinery of hioman rights protection of the Council 
of Europe, London ^1980; Jochen Abr. Frowein/Werner Peukert, 
Europäische Menschenrechtskonvention, Kehl 1985; Klaus Dicke, Men-
schenrechte und europäische Integration, Kehl 1986; Franz Matscher/ 



Herbert Petzold, Protecting human rights: the European dimension, 
Köln 1988 
(3) Beddard, note 2, page 1 
(4) Jochen Ahr. Frowein, Die Europäische und die Amerikanische 
Menschenrechtskonvention, in: Europäische Grundrechtezeitschrift, 
7(1980), page 442 ff. 
(5) A.Glenn Mower, jr.,Human Rights in Western Europe: Progress 
and problems, in: International Affairs, Vol.52/1976, page 235 ff.; 
Hermann Mosler/Rudoif Bernhardt/Meinhard Hilf (ed.), Grundrechts-
schutz in Europa, Berlin 1977; Jochen Abr..,Frowein, Die 
Europäische Gemeinschaft auf der Suche nach Grundrechten, in: 
Robert Bieber et.al.. Das Europa der zweiten Generation, 
Kehl 1981, page 727 ff.; Rudolf Hrbek, Menschenrechte in einem 
"souveränen" Europa, in: Johannes Schwartländer (ed.), Menschen-
rechte und Demokratie, Kehl 1981, page 41 ff. 
(6) see: Meinhard Hilf, Der Gerichtshof der Europäischen 
Gemeinschaften als Integrationsfaktor, dargestellt anhand der 
Rechtssprechung zu den Grundrechten, in: Die Grundrechte in der 
Europäischen Gemeinschaft. Schriftenreihe des Arbeitskreises 
Europäische Integration, Baden-Baden 1978, page 23 ff.; Ingolf 
Pernice, Grundrechtsgehalte im europäischen Gemeinschaftsrecht. 
Eii>rBeitrag zum gemeinschaftsimmanenten Grundrechtsschutz durch 
den europäischen Gerichtshof, Baden-Baden 1979 
(7) Nigel Foster, The European Court of Justice and the 
European Convention for the Protection of Human Rights, in: 
Human Rights Law Journal, Vol.8, 2-4/1987, page 271 
(8) Memorandum betreffend den Beitritt der Europäischen 
Gemeinschaften zur Konvention über den Schutz der Menschenrechte 
und Grundfreiheiten, EG Kommission, Bulletin der Europäischen 
Gemeinschaften, Beilage 2/79, Luxemburg 1979 
(9) see Dicke, note 2, page 202 ff. 
(10) Europäisches Pa^^^s^t, 1988-1989, Protokoll der Sitzung vom 
18.Januar 1989, PV"52 II, PE 129.733 (European Parliament Document), 
Part II, page 26 f. 
(11) Ludger Kühnhardt, Die Universalität der Menschenrechte. Studie 
zur ideengeschichtlichen Bestimmung eines politischen Schlüssel-
begriffs, München 19 87; Karl-Josef Partsch, Vor- und Nachteile einer 
Regionalisierung des internationalen Menschenrechtsschutzes, in: 
Europäische Grundrechtezeitschrift, 1(1989), page 1 ff. 
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CONSTITUTIONALISM OF THE EUROPEAN COMMUNITY AND PUBLIC OPINION * 

Origins of Public Opinion 

Today's concapt of public opinion began to arise in Western 
countries in the second half of the 17th century;^ it was in 
these countries that development into a civil society was 
most advanced. To the same extent that market-oriented 
economic forms came about in European centers, a middle-class 
culture also started to develop. It gave rise to new forms 
of public communication, which radiated from coffee houses 
and salons. Just as in the market, participation in this 
communication process was based on the presumption of 
fundamental freedom and equality for all those involved. 

Within the multifaceted, middle-class communication contexts, 
there arose opinions on the manner in which public affairs 
were to be dealt with, these being imparted and reflected by 
the rapidly propagating newspapers and magazines. These 
opinions laid claim to influence on everyday politics. 
Behind this was the notion that in the unrestricted contest 
among information and ideas, the most correct opinions would 

On the history of public opinion, see Wilhelm Bauer, Die 
öffentliche Meinung und ihre geschichtlichen Grundlagen, 
Tübingen 1914; Wilhelm Bauer, Die öffentliche Meinung in der 
Weltgeschichte, Wildpark-Potsdam 1930; Jürgen Habermas, Struk-
turwandel der Öffentlichkeit, Neuwied/Berlin 1962; Lucian 
Hölscher, Öffentlichkeit, in: Otto Brunner/Werner Conze/ 
Reinhart Koselleck (eds.), Geschichtliche Grundbegriffe, 
Historisches Lexikon zur politisch-ßozialen Sprache in 
Deutschland, vol. 4, Stuttgart 1973, PP- 413-67; Terence H. 
Qualter, Opinion Control in the De;nocracies, London and 
Basingstoke 1985, pp. 1-29. 

* Translated into English by Paul Aliferis, J.D. 
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prevail, which would necessarily also have to be recognized 

by the rulers. 

Afl forraulatod by Hôbb«e «nrl Lor'kA, pnhl 1 r: rtpinion first 

became a factor in constitutional life in England, in that it 

was taken into consideration by Parliament and the govern-

ment. In France public opinion gained influence on politics 

in the second half of the 18th century — due largely to the 

teachings of Rousseau — and was exploited, for example, by 

Minister of Finance Necker. At the close of the 18th century 

in Germany, demands were raised, with particular outspoken-

ness by Kant, for the public discussion of all political 

affairs. In North America and in France, public opinion 

found itself in such contrast to existing conditions that it 

played an Indispensable role in the independence movement of 

1776 and the Revolution of 1789. 

In the 19th and 20th centuries, the significance of public 

opinion for constitutional practice in all Western countries 

continued to rise unabated. The step-by-step democratization 

of the legislative and executive branches increasingly forced 

political representatives facing elections to make allowance 

for public opinion. The extension of governmental tasks 

expanded the interest in public affairs. The ability of the 

public to articulate itself became enlarged tay wny of new 
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forras of mass communications in the press, radio and tele-

vision. New tachniquas for public-opinion polls made more 

and mora complete the documentation of many aspects of public 

opinion. 

2. Currant Slaniflcanca of Public Opinion in Western 

Constitutional States 

Public opinion in Western constitutional states is today 

characterized by a high degree of differentiation, in which 

society's plurality is reflected.^ in continuation of the 

18th-century tradition, there is a general public opinion in 

which a wide audience participates. This expresses itself, 

for example, in everyday conversations, public-opinion polls, 

large conferences, discussion in associations and political 

parties, as well as in the various means of mass communica-

tions. Even when the prsss, radio and television aim at* 

entertainment, they contribute in part to the formation of 

public opinion. In addition, public opinion is articulated 

in many specialized affairs, for instance, professional 

^ On the modern significance of public opinion: Walter 
Lippmann, Public Opinion, New York 1922; Harwood L. Childs, An 
Introduction to Public Opinion, fourth printing, New York/ 
London 1949; A. Sauvy. L'Opinion publique, Paris 1956; 0. Hood 
phillips/paul Jackson, Constitutional and Administrative Law, 
6th ed,, London 1973, p. 58; Ernst Fraenkel, Deutschland und 
die westlichen Demokratien, 7th ed., Stuttgart, etc. 1979, pp. 
152-96;/Georges Burdeau, Traité de Science Politique, tome 
III, vol. I, Paris 1982, pp. 99-126; Qualter, supra note 1; 
Michael Kloepfer, Öffentliche Meinung, Massenmedien, in: 
Josef Isensee/Paul Kirchhof (eds.), Handbuch des Staatsrechts 
der Bundesrepublik Deutschland, vol. II, Heidelberg 1987, pp. 
171-205. 

^ ^ 
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conversations, conferences and journals. The claim is also 
raised here that influence is exercised on certain sectors of 
politics. 

Public opinion is only in rare cases uniform. In general^ 
various views are taken on a given problem. In the course of 
public discussion, the significance of individual positions 
can change. The more a commonly recognized public opinion 
crystallizes, the greater its chance of becoming politically 
effective. 

The aotuai influence exercised by public opinion on politics 
varies according to the country, the time and the political 
constellation. The mass-communications media are simply 
unable to treat all problems with the same intensity. They 
often emphasl2e those topics that possess a high entertain-
ment value, since this increflRAs «AIak. nnly tn«adia 
undertakings are in an economic position to conduct their 
own, costly research. The extent to which a problem becomes 
a factor in the formation of public opinion frequently turns 
on mere coincidence or on the commitment of individual 
journalists. 
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By way of extensive public relations, governments are occa-
sionally able to ekart influence on public opinion. The 
original approach — public opinion influencing the govern-
ment — has thus been turned around. 

Despite these qualifications, public opinion in all Western 
constitutional states today plays an often decisive role in 
all sectors of politics. This is to be explained for two 
reasons: 

First, all governmental activity is dependent on the coop-
eration and participation of those affected. The government 
can only operate efficiently when it receives support from 
the relevant corners of public opinion. 

Second, the -- in many cases -- decisive significance of 
public opinion is based on the wide-ranging recognition of 
the principle of democracy. Both the legislative and the 
executive branches are regularly required to justify them-
selves before voters for the entire spectrum of governmental 
activity. Insofar as expressions of public opinion might be 
relevant for the next elections, politicians react to it very 
sensitively. The dependence of politics on public opinion 
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has particularly increased due to the rafinad methods of 

opinion pollings. 

In practice, public opinion often exercises the role of arbi-

trator between the competing interests that are pursued in a 

pluralistic deraocracy. Attempts — in and of themselves 

legitimate — to implement particular interests must never-

theless demonstrate that they are legitimate in the eyes of 

the public. If they fail to show that they are justified, 

they often — but not always — are frustrated by the opposi-

tion of public opinion, which the government and majority 

groups in Parliament must take into consideration. 

Formulated from the standpoint of constitutional theory, 

public opinion today gives rise to a plebiscitary qualifi-

cation on the principle of democratic representation. Only a 

scant number of fundamental decisions are made in the rela-

tively seldom elections. Between elections, public opinion 

continuously influences legislation and administrative acti-

vity in its very details. Independent of the last elections 

but with regard to the coming elections, public opinion today 

provides politics with additional democratic legitimation. 
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3. FractTttfintation Public Qnlnlon on the EC 

Although the EC has comnon institutions as well as common 

policies, legislation, administration and case law, there is 

lacking an adaquate common public opinion on the EC.^ There 

are instead many, differing national public opinions on the 

EC, 

in the mass media, EC problems are predominantly treated from 

the respective national perspectives. In essence the issue 

is the extent to which EC policies are beneficial or detri-

mental to a given country. Other countries' EC problems are 

raainly r^cuyxii^ed ItiaofaL As they endanger the championing of 

a country's own interests in EC negotiations. 

The mass media discuss the politics of the EC on a trans-

national basis relatively seldomly, e.g., with regard to its 

significance for the citizens of other member states or for 

the EC as a whole. The readiness of the public in a given 

country to adopt a Community-oriented outlook is inversely 

proportional to its size. 

public opinion on the EC has thus far not been 
atically in the literature. The following observations are 
based on selected readings of European newspapers and maga-
2ines and on conversations with European colleagues. 
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A decislVQ reason for the national fixation of public opinion 

on the EC lies in the fact that the mass media are produced 

only for individual countries. The newspapers and ma<gfa2ines 

directed at the general public have only a small circulation 

in neighboring countries, where they — with few exceptions 

— do not have any effect on the formation of public opinion. 

Although television to a larger extent crosses borders, it is 

insofar only perceived as entertainment. The formation of 

doiMnon European public opinion would be enhanced if the 

projected European daily newspaper The European• proposed by 

the English publisher Mr. Maxwell, were to be realized.'^ 

All relevant issues of the EC are being intensively discussed 

in speciali2ed fashion, in particular, in professional jour-

nals and conferences. But here as well, the perspectives of 

a country's own national interests predominate. The problems 

in other countries are treated more from the standpoint of 

competition than from the point of view of possible common 

interests. Professional communications are still organized 

in national settings? even the disciplines of comparative law 

and European law principally discourse In their own national 

frameworks. Under these circumstances, the formation of 

common EC public opinion is also only in its beginnings in 

professional publications. 

See Rudolf Walter Leonhardt, Maxwell Maxismus, Die Zelt. Mar, 
17, 1989, p. 96. 



4. Public Qpinion Pnlls en the EC 

Tha imprasaions of the population on many problems in the EC 

are regularly ascartainad under uniform criteria by opinion 

polls.^ The SC Commission routinely orders such polls, pub-

lishing the results of these in its- series Euro-Barometer. ̂  

Institutes for opinion research constantly conduct additional 

polls on EC problems for other clients."^ 

Using the example of the poll contained in the following 

table, the impressions on Europe will be analyzed; 

Survey of opinion polls can be found, e.g., in T. Herz, Europa 
in der öffentlichen Meinung, Bonn 1978; D.H. Handley, Public 
Opinion and European Integration: Th© Crisis of the Seven-
ties, European Journal of Political Research 1981, pp. 335-
364; Roland Sturm, Europa und öffentliche Meinung, in: Dieter 
Hohlen (ed.), Pipers ?iörterbuch zur Politik, vol. 3, Munich/ 
Surich 1934, pp. 87-92; Elisabeth Noelle-Neumann/Gerhard 
Herdegen, Die öffentliche Meinung, in: Jahrbuch der Euro-
päischen Integration 1987/88 (ed. by Werner Meldenfeld and 
Wolfgang Wessels), Sonn 1938, pp. 316-29 (corresponding 
reports in the yearbooks 1980-1986/87). 
The series Euro-Barometer has since 1973 appeared biannually 
in several European languages in Brussels at the EC Commis-
sion. 
For example, by the European polling institutes united under 
the rubric IRIS (International Research Institutes) or by the 
"Zentrum für Europäische Umfrageanalysen und Studien" (ZEUS) 
at the University of Mannheim. 
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This poll has as its topic the most important problem facing 

future constitutional davelopment in Europe — the establish-

ment of a government responsible to Parliament. The approval 

of this project displays great differences in the twelve 

member states; for instance, the endorsement of a European 

government is roughly five times greater in Italy than in 

Denmark. 

In the dimensions of the approval of a European government, 

prevailing moods in the populace are expressed that are 

typical for the results of many polls on EC problems. Sever-

al hypotheses will be developed in the following by attempt-

ing to explain the divergent approval of a European govern-

ment with referenca to the national characteristics of public 

opinion in the individual countries. All percent figures 

indicated relate to the share of supporters of the issue in 

the fall of 1988. 

The extraordinarily strong affirmation of a European govern-

ment in Italy (74%) results from the fact that the EC is 

viewed there as an instrument for resolving pressing problems 

that appear irresolvable at the national level. The second-

highest level of affirmation, registered in Belgium (65%), is 

attributable to advantages accompanying the location in 

Belgium of the most important EC institutions. 

JJ^ 



Average to slightly bslow-avarage approval ratings are 

exhibited by the four poorest EC countries, namely, Portugal 

(59%), Ireland (55%), Spain (53%) and Greece (51%). These 

countries expect considerable advantages for their develop-

ment from EC mentbership, although they occasionally have 

reservations with regard to the necessary adaptation 

processes. 

A European government met with average approval ratings in 

four, wealthy core countries of the EC -- France (58%), the 

Netherlands (53%), West Germany (49%) and Luxembourg (48%). 

The high approval rating in France can be explained by the 

fact that EC is considered there to be a means for modern-

izing the economic and social structure. In the Netherlands, 

West Garmany and Luxembourg, approval was lower due to the 

fear of impairment of social achievements. 

Notably low was the support for a European government in 

Great Britain (32%) and Denmark (15%), This can be traced 

back in Great Britain to the reservations with regard to 

state interventionism by the EC Commission and to political 

and economic orientation toward areas external to Europe. In 

Denmark the extremely low approval is based on the fear of 
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the dismantling of welfare inschanisms, which are highly 

advanced there. 

Most polla on the individual problems of the EC display a 

similar distribution of approval of EC politics. The sig-

nificant discrepancies can be explained by the fact that in 

the daily consciousness of the populace, the EC is widely 

seen from the aspect of its use for one's own country. The 

study of opinion polls exhibits the same fragmentation of 

public opinion on the EC as is characteristic for the mass-

communications media and professional publications. 

5. Qualitative Features of Public Opinion on the EC 

Analysis of mass-communications media and opinion polls shows 

that the public is not as well informed on EC problems as it 

is on national problems.® Many EC problems completely escape 

the notice of the public in the individual countries. Inso-

far as they are perceived, their complexity is not registered 

to the same degree as in EC institutions. These problems are 

instead discussed from the simplified point of view of the 

advantages and disadvantages for one's own country. 

For the corresponding polling results: Elisabeth Noelle-
Neumann, Europa — das unbeKannte, ungeliebte Wesen? In der 
öffentlichen Meinung ist die Unterstützung lau, Frankfurter 
Allgemeine Zeitung. Dec. 13, 1988, p. 10. 
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Since the public is not as well informed with regard to the 

EC as would be indicated by the scope of the problems, it is 

extensively unable to develop any qualified criticism. Pub-

lic opinion with respect to the EC is only critical when the 

protection of national interests is at issue. 

Individual aspects of EC politics are approved to differing' 

degrees by the public of all memi>er states. These differ-

ences vary greatly with the country, the time and the politi-

cal constellation. The public in some countries disapproves 

of certain EC projects. For example, the EC agricultural 

policy has more opponents than supporters in most EC coun-

tries.^ In contrast, the Single Common Market, to be estab-

lished by 1992, is supported by a majority in most member 

s t a t e s . D u e to current developments, the stance on EC 

policies can change rapidly. 

Despite these differences in details, public opinion on the 

EC displays one remarkable similarity in all member states: 

a diffuse, but nevertheless deeply embedded consent for EC 

principles predominates everywhere. The fundamental approval 

of the EC is reflected in the following polling results: 

See Table A 14 ini Euro-Barometer, Nr. 30/1938 
See Table A 10 in: Euro-Barometer, Nr. 30/1988 
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Ths answers raveal that in most countries, more than three-

quarters of those pollad are either positive or indifferent 

with regard to the EC (Quastions 1, 2 and 4). In the fall of 

1988, 56% of those polled saw benefits for their country in 

EC iceffibership, while 28%, i.e., half as many, found no bene-

fits in this (Question 3). At the saiae time, merely 8% con-

sidsrsd their country's membership in the EC to be a bad 

thing (Question 2). 

In no EC country did a relevant portion of the public demand 

withdrawal from or dissolution of the EC. Controversial is 

not the principle but rather the scope and speed of European 

intagrarion. This general approval of the EC is based not 

just on the careful balancing of national interests; its 

decisive reason lies in the widespread conviction that in 

view of the worldwide internationalization of all areas of 

life, there are no alternatives to European integration and 

that in the long term more advantages than disadvantages are 

to be expected from this for all involved. 

of Public Opinion for EC Decision-MaKing 

Public opinion does not help to shape the EC in a manner that 
would correspond to its jncmbor otatco' constitutional proc-
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ties of over 200 years.^^ Public opinion in the individual 

membar stataa primarily plays a rola in tho EC to the axtent 

that it influences the negotiating position of their govern-

ments. Lacking is, however, qualified pan-European public 

opinion that would directly influence EC decision'maXing 

procdBses. 

The diffuse approval of the EC by public opinion in all 

raember states makes it possible for the institutions of the 

EC to make decisions of great relevance in the absence of 

public discussion that would be customary in the member 

states. Public opinion in the member states provides EC 

institutions with a wide-ranging carte blanche, which they 

are entitled to use — within the scope of procedural guaran-

tees under the EC treaties — at their own discretion. This 

power is only substantively limited by the fact that national 

interests must be balanced in a justifiable manner. If this 

is guaranteed, then the public in the member states also 

accepts partially adverse decisions for its own country. 

Precisely because the public is poorly informed on the EC, it 
believes itself to be subservient to tha Brussels bureaucracy 
and the Council of Ministers, It is generally unable to 

^ There have thus far been no systematic investigations on the 
significance of public opinion in the EC conducted from the 
standpoint of constitutional law or political science. The 
following remarks are based on observations by the author. 
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propose qualified alternatives to EC politics. Character-

istic for the passive stance of the public with regard to the 

EC is that the initiatives on European integration never 

originate from public opinion but rather from EC institu-

tions. 

Public opinion in the member states predominantly accepts the 

results of the decision-making processes in the EC as a fore-

gone conclusion. These results are deaf to all criticism 

since they are the product of complex balancing processes 

between innumerable interests. Such decision-making pro-

cesses objectively seem to be unpredictable, not under-

standable for outsiders, and subseguently unrevisable. 

With regard to the EC, the classical relationship between 

public opinion and public power has been turned around in 

part: EC institutions do not fear public opinion nearly so 

much as public opinion, the EC. The EC largely lacks the 

adjustment mechanism of public opinion, indispensable in all 

Western states, both for daily practice and for the long-term 

decisions of public institutions. 

A counterweight in the form of influential public opinion 

would especially be worthwhile in those areas of EC politics 
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in whlcii vested Intarests are pushed through to the detriment 

of the public as a whole — e.g., in agricultural policy: 

although public opinion is predominantly critical of EC 

agricultural p o l i c y , ¿ ^ s influence only suffices for selec-

tive corrections in this area. 

Formulated from the standpoint of constitutional theory, the 

absence of qualified public opinion enlarges the EC's demo-

cratic deficit. Precisely because the Council of Ministers 

and the Commission have only very indirect democratic legiti-

mation, a corrective in the form of influential public 

opinion appears quite necessary. Public opinion in the EC 

has not yet developed to the extent that, under aspects of 

democratic theory, would be called for in view of the 

expansion of its institutions and competencaa. 

7. rnn<9titut|,nn,̂ l for the DefiCltq in EC PUbliC 

opinion 

The reason for the inability of a satisfactory pan-European 

public opinion to develop initially is to be found in the 

constitutional conditions that have existed in the EC thus 

far. 

T2 See Table A 14 in: Euro-Barometer, Nr. 30/1983, 
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Tha proGâssss for th& formation of political decisions in the 
EC — as compared w i t h those in tha member states — are 
saeraingly intransparsnt. For EC citisens and their media, 
the b u r e a u c r a c y of t h e Commission is more impenetrable than 
the national administrative set-ups. In particular, the 
decision-making processes of the Council of Ministers in its 
many manifestations a r e widely closed to outsiders. The 
Council does not m e e t publicly. Its work is controlled by 
highly specialised professionals from the member states. 
Whose activity centers on the balancing of Immeasurable 
divergent national interests. The complexity of the compro-
mises necessary in the Council's work is difficult to 
comprehend, 

In addition, the deficits in EC public opinion are based on 
the fact that the responsibility for political decisions is 
not borne by individual persons and institutions. In the 
mass-communicatlons media and other forms for expressing pub-
lic opinion, today's political problems widely appear in a 
personalized form, in which the political process is depicted 
as the actions of individual persons. EC politics, on the 
other hand, Is developed in protracted negotiations between 
Commission officials, national administrative authorities and 
national government representatives. Some framework condi-
tions are established by the European Parliament. The result 
appears as a compromise without alternatives, for which no 
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one baars personal rasponsibility and for which/ in particu-
lar, no ana can be hsld raaponsible. Paced with a political 
dacislon-making procass aat up in such a way, the public must 
undoubtadly consider itself impotent. 

Finally, a pan-European public opinion has thus far been 
unable to develop because of a lack of the crucial means of 
sanctioning in the form of elections. In the constitutional 
reality of the member states, public opinion is taken seri-
ously, since it is expected that this will have effects on 
the future behavior of voters. The EC lacks a comparable 
lever on its institutions. The European Parliament, which is 
assembled by general elections, has only limited competences. 
As is demonstrated by the election battles for seats in the 
Parliament, aspects of internal, rather than pan-European, 
politics are decisive for the elections to the Parliament. 
The dominant figures in EC decision-making processes — 
officials in the member states and in the Commission — are 
not subject to any direct sanctions via election. The 
definitively decisive body — the council of Ministers — is 
not in its entirety constituted or replaced by elections. As 
long as the common politics of the EC are not defined or 
sanctioned by common elections, a common, European public 
opinion will not be able to be developed. 
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3- PuJaliC Opinion ^nd Political Culture in P.r 

The decisive reason for the deficits in EC public opinion 

lias in the fact that a comroon, pan-European political 

culture is only in its beginnings.^^ 

The political values, perspectives, forms of action and 

institutions in EC countries are still predominantly oriented 

toward the national framework. Private, professional and 

political communication is — in contrast to, e.g., the 

comparably large U.S. — usually limited to the state itself. 

Mainly due to language barriers, only limited familiarity 

with the social, economic and political problems of other 

coun^triss is present. Conflicts in other member states are 

generally perceived as foreign and not as one's own. 

The EC member states' political cultures, however, display 

remarkable similarities. They become particularly evident 

vis-à-vis many other political cultures outside the EC. The 

The notion of political culture has proved to be a fruitful 
concept for international comparisons. See Gabriel A. Almond/ 
Sidney Verba, The Civic Culture — Political Attitudes and 
Democracy in Five Nations, Princeton, New Jersey 1963; D. 
Kavanaqh, Political Culture, London 1972; Walter A. Rosenbaum, 
Political Culture, London 1975; B. Badie, Culture et Poli-
tique, Paris 1983; ï. Schemeil, Les cultures politiques, in: 
M. Grawit2/J. Laca (edsOi Traité de Science Politique, Paris 
1985, pp. 237-307; Dirk Berg-Schlosser/Jacob Schissler (eds.). 
Politische Kultur in Deutschland — Bilanz und Perspektiven 
der Forschung, Politische Vierteljahresschrift, Sonderheft 18, 
Opladen 1987. 
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parallels in political Gultursa within the EC can be found in 
comparable political convictions and forms of organization, 
as well as in their constitutional and administrative insti-
tutions.^'^ 

Due to the relatively large homogeneity of national political 
cultures in the EC, the prerequisites are present for the 
development of a pan-European political culture,^® Thus far, 
however, this exists only in subareas- In essence, common 
European political culture is still limited to the diffuse 
approval of the EC and to the readiness to accept EC deci-
sions — as long as the overall balance of advantages and 
disadvantages swings in favor of one's own country. 

The practical significance of public opinion depends on many 
factors of political culture. On account of its informal 
character, the effectiveness of public opinion is restricted 
to its own political culture. Only when a common political 
culture comes about in Europe will common public opinion gain 
the significance in the EC that it has in the member states. 

^ C a r l Otto Len2, Gemeinsame Grundlagen und Grundwerte des 
Rechts der Europäischen Gemeinschaften, Zeltschrift für 
Eechtspolitik 1938, pp. 449-453. 

15 3QQ Werner Maihofer, Culture politique et identité européenne, 
in: Jürgen Schwarze/Henry G. Schremers (eds.). Structure and oiuieiiaXuits» UL r-arupean uuiomunity r'OJ.iCy -- üHrUCtUre B'C aimei'i-
sions des politiques communautaires, Baden-Baden 1988, pp. 
215-228. 
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In all member states, there exists public opinion on EC prob-

lems. The great majority of the public supports the princi-

ples of European integration. The public in the member 

states is not as well informed on individual EC problems as 

it is on national issues. It mainly views the EC from the 

standpoint of whether EC membership ia advantageous or detri-

mental for its country. The effectiveness of public opinion 

is restricted to the individual member state. 

A pan-European public opinion is only in its beginnings in 

the EC. It has not yet developed to-a level that would be 

commensurate with the great significance of the EC for all 

its citizens. Public opinion does not play the same role in 

EC decision-making processes as it does in the member states. 

With the backing of a diffuse approval of the EC principles, 

EC institutions are able to reach decisions without detailed 

participation by the public. EC institutions, democratically 

legitimated in only an indirect manner, are not controlled by 

qualified puolic opinion. The lack of pan-European public 

opinion serves to enlarge the democratic deficit in the EC. 



The or siffííí!!:ipublic •jpi.nl'-r in trî? EC will be --

promoted whan the decision-making procaess.i of the EC become 

mere transparent and when the responsible dáCÍ9Íon makars are 

put into office and sanctioned by direct elections. The ^ost 

important prerequisite for the emergence cf pan-Europ.-i.an pur..-

lic opinion is the strengthening of pan-Euroosan political 

culture. The latter develops hand in hand with the increase 

in personal, cultural, econotnic and political comr.unication-

In this context, pan-European public opinion is abla to 

develop that is in a position to follow critically the 

activities of the £C and thus to assist in actively shaping 

th«m — in a s-.annér corresponding to th<3 meaber states' 

constitutional tradition of mere than 200 years. 



Table/Tableaa AI7 : 

FOi 08 ÄGAIIST A EUSOPEil COTEilEIT EE3P0ISIBLE TO THE EOiOPEAI PASLIAHEH BY 1992 7 (X, by 

country)/Pour ou contre un CouvernMtnt Européen responsable devant le Parlement Européen en 

1992 ? (X, par pays) 

(Autffla 1987,Spring 1988, Autnin 1988/autoine 1987, printetps 1988, autoine 1988) 

QUESTIOI : Are you for or against the fonation by 1992 (•) of a European Sovemaent responsi-

ble to the Europan Parliaaent ?/Etes-vons pour ou contre la fonation, d'ici 1992 (•), d'ime 

union européenne avec un Couvemeient Européen responsable devant le Parle«ent Européen 7 

B DI D es £ F lïL I L IL P DX EC12 

Autum 1987/autome 1987 Autum 1987/autome 1987 

For/pour 55 13 41 39 49 60 39 70 52 45 42 31 49 

Against/contre 12 64 28 21 10 19 23 11 21 25 14 45 24 

no reply/sans réponse 33 23 31 41 40 21 38 19 28 29 44 24 28 

- - - - ~ " - " 

TOTAL 100 100 100 101 99 100 100 100 101 99 100 100 101 

Spring 1988/printeip8 1988 

For/pour 56 11 43 42 52 62 44 68 46 45 42 31 49 

Against/contre 25 67 30 18 14 16 18 10 32 30 44 24 

no reply/sans réponse 19 22 28 39 34 22 38 22 22 25 49 26 27 

~ " " " 

TOTAL 100 100 101 101 100 100 100 100 100 100 100 101 100 

Autum 1988/auto«ne 1988 

For/pour 65 15 49 51 53 58 55 74 48 53 59 32 53 

Against/contre 12 63 24 14 12 16 16 7 28 23 7 37 20 

no reply/sans réponse 24 23 27 35 35 26 29 18 24 24 34 30 27 

- . . . . " 

TOTAL 101 101 100 100 100 100 100 99 100 100 100 99 100 

(•) The eipression 'by 1992" MS only added 
apportée qu'en autome 1988, 

in Autum 1988/La précision 'd'ici 1992* n'a été 

F r o m : E u r o - B a r o m e t e r , N r . 3 0 / 1 9 8 8 

\o 



American Council of Learned Soctoics 
228 East 45th Street, New York, NY 10017-3398 

CONSTITUTIONALISM AND SURVIVAL 

By 

R I T A T U L L B E R G 

A work ing paper prepared fo r the 
European Regional Ins t i tu te of the 
Amer ican Counci l of Learned Societies 
Comparat ive Const i tut ionaFism Pro ject 
held in co l laborat ion w i t h the John F. 
Kennedy Ins t i tu te fo r N o r t h Amer ican 
Studies, Free Univers i ty o f Ber l in 
September 13 -15 , 1989 
Ber l i n , Federal Republ ic o f Germany 

Please note: Th is paper is fo r discussion purposes only and may not be ci ted or 
quoted w i thou t the permission of the Amer ican Counci l of Learned Societies and the 
au thor . T h a n k you fo r your considerat ion. 



COKSTITUTTONALISM AND SURVIVAL 
RITA TULLBERG 

TABLE OF CONTENTS 

1. INTRODUCTION Constitut-ionalism; Military alliances 
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CONSTITUTIOK^LISM AND SURVIVAL 

INTRODUCTION 

Constitutionalism, as a school of thought, does not play a central role in 

modern peacê and conflict research. The tenn 'constitutionalism' per se cannot 

be found in the World Encyclopaedia for Peace (1986), and in a very thorough 

survey of peace research (Nevcombe, 198i), only one of 71 pages addresses the 

topic of constitutionaliçp as a policy proposal. Peace and conflict researchers 

with long ineiriories remember constitutionalism as a subject under discussion in 

the 1960s; others relegate it to the middle and late nineteenth century. 

However, if the term 'constitutionalism' is dropped in favour of 'world 

government', 'federalism' or even more broadly 'international law', it is clear 

that constitutionalism in the sense that nations commit themselves to following 

rules of behaviour agr-eed upon internationally lies at the heart of most policy 

proposals emanating from peace movements and from peace and conflict research. 

As examples of such proposals can be mentioned: multi-lateral disarmament; 

international verification procedures;, mediation and arbitration; 

confidence-building measures; the deployment of international peace-keeping 

forces; all of which require commitment to rules, treaties, conventions agreed 

at an international level. Constitutionalism has also a place in the the study 

of such national issues as conscientious objection, the export of weapons and 

the role of the military In society. 

If constitutionalism is thought of as some-what old fashioned, 'survival' 

is a term which has not yet been given a great deal of attention by European 

peace and conflict researchers. Traditionally these researchers have their 

academic backgrounds in political science, international relations and, 

ocassionally, the natural sciences. They have concerned themselves primarily 

with the problems of national security as derived from armaments and military 
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alliances. In propotinç alternative forms of security they have therefore 

concentrated on arms control and depolarization, that is, the dilution of 

alliances. 

As the danger of war in Europe recedes, there is a growing awareness among 

European and North 7\rnericen peace workers and researchers that security must be 

defined in global rather than national or regional terms, that the goal of 

security is not simply territorial and political independence, but economic and 

social freedom and dignity in a world free not only from military violence but 

also from economic, social and environmental aggression. This enhanced view of 

security is now freq-jently being referred to as survival. 

There has long been an awareness of these non-military threats to security 

in the Third World: the exploitation of natural resources, the inequitable 

distribution of wealth both domestically and internationally; human rights 

abuses; colonialism; economic warfare; the dumping of hazardous waste; to give 

but a few examples. In Europe, it seems many peace and conflict researchers 

have been caught unawares; their research field ( and funds) are being taken 

over by development economists and environmentalists. 

This curious situation perhaps reflects the gulf which has arisen between 

the pragmatism of the peace movements and the more abstract, and much younger, 

fiî ld of peace and conflic^t research; between the cold war concerns of Europe 

and North America with its threat of nuclear war, and the struggle for 

independence, development and access to such basics as clean water and an 

adeqijate diet amongst th? countries of the Third World. Researchers have been 

overly and at times exclusively concerned with the post-war division of Europe 

and the balance of world power between the s'jper-powers, with bi-lateral 

agr-eements and power-block politics. It is therefore well worthwhile to 

recapitulate the much broadçr aspirations of the peace movement, where it will 

be showfi tfvat for almost two centuries, survival has been the goal and 
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constitutionalism a favourite method, 

In the follov^ing paper, the subject of constitutionalism and survival will 

be looked froir. three pe) c-ipeclives: 1. national efforts to ensure 

Internationa] survive]; 2. international efforts to ensure international 

survival; and, 3. nstion«! efforts to ensure national survival. In each 

section, the three elements of survival - peace, economic and social justice 

and environmentfil issues will be examined. Since these three topics can include 

the whole of the condition of manicind, only certain areas can be covered due to 

the constrairits of time, space and familiarity with the topics. 

Constitutionalism At first sight, not all peace or survival movements fall 

within the descrlptjon 'constitutionalist'. Indeed, constitutionalism and what 

is often referred to as 'Ghandianism' - civil disobedience - are sometimes seen 

as separate and even antagonistic alternatives to military security. 

Constitutionalism implies a willingness to abide by a set of agreed rules. 

Changes in the rules are made in an agreed and predetermined fashion. 

Constitutionalists normiilly place great emphasis on the rules themselves, as 

manifested in constitutions, l a w ? , treaties, agreements etc., on reaching these 

agreements and on monitoring and enforcing compliance with them. 

However, many people concerned with problems of survival are concerned 

primarily with this 'willingness to abide'. Rules alone are not sufficient; 

they must be justifiable In terms of some religious, philosophic or political 

ideology, A third group has taken a more extreme stance. They place little 

faith in laws and treaties, in the wisdom and disinterested decisions of 

statesmen, la'wmakers and diplomats. They reserve for themselves the right to 

struggle for survival by i^xtra-constitutlon&l means, if necessary. These 

activists are an important ad'v'anced guard, often irritating, noisy, 

undiplomatic, foolhardy, never satisfied. Before one cause has finally been won 

at thi diplomatic rourid-table, they are pricking our consciences with some new 



constitutionalism £ survival 4 

and unpopular issue. It should be noted, however, that what all these groups in 

most cases are strugglinq for are changes in the constitutions governing 

national or international behaviour. 

Military alliances Critics say the concept of global collective security 

cannot maintain peace • it is impractical and idealist. Peace can only be 

maintained by a balance of power built on military alliances and a high level of 

military preparediiess. This is very much a developed countries' view of 

'peace', which does not count the cost of maintaining a heavily-armed military 

institution; a cost which is so high that it has been found necessary to export 

militarism in order to take advantage of economies of scale. Military alliance 

as a gijarentee for security is based on an outdated geopolitical view of the 

world which igriores global economic and social ills and deteriorating 

environmental conditions and their potential for causing friction between 

countries which can lead to war. 

2. N?^TIONAL EFFORTS TO KNSURE INTERNATIONAL SURVIVAL 

(i) The peace movements 

In the nineteenth century, European advocates of disarmament and peaceful and 

friendly relations between nations were often persons who had initially 

committed themselves firmly to a religious or political ideology. People were 

supporters of peaceful solutions to conflicts either because they believed in 

the Christian teachings of loving one's neighbour, or because they held that 

peace was a prerecfuisite for trade and the growth of wealth (and, conversely, 

that free international trade would promote peace), or because their socialist 

principles had taught them of the international brotherhood of man. 
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Friends Tho f i r s t pencf' s o c i e t i e s of the modern era i n Europe and North America 

were probai ' ly those found«-d by rriG-tftoers of the Society of Fr iends, or Quakers as 

they were known. Thou-gh not alon® i n t h e i r p a c i f i s t stance, Quakers are perhaps 

the best known of thr? r e l i g i o u s groups i n Europe and North America who hold tha t 

war i s incomp'atible v ; i th the s p i r i t and leach ing of Chr i s t and con t ra ry t o the 

w i l l of God. Great emphasis has always been placed by Quakers on the importance 

of the experience of the d i v i n e presence and t he re fo re on the i n d i v i d u a l , 

regardless o f race, c lass , rank, weal th or sex. Quakers combineid t h e i r 

fundamental p a c i f i s t stance w i t h work f o r human r i g h t s and soc ia l reform - the 

a b o l i t i o n of the slave t rade , p r i son re form, and for t h e i r 'benevolent 

c a p i t a l i s m ' as expre'-,sed i n schemes to improve the q u a l i t y of l i f e f o r workers 

i n f a c t o r i e s owned by Fr iends. In modern t imes, they are associated w i t h many 

re forms, i n c l u d i n g the r i g t i t s of consc ient ious ob jec to rs . 

One of t he f i r s t recorded meetings of a 'peace s o c i e t y ' was he ld i n New 

York in 1S15 and organised by Fr iends. Another group met the f o l l o w i n g year i n 

London. The idea of organised peace movements spread rather s lowly - another 

was founded i n Gene-ja i n 1S3C • but i n the 1640i;, t he re was a growth i n popular 

si jpf jort f o r the peaceful s o l u t i o n of i n t e r n a t i o n a l problems. Groups working 

f o r peace were founded i n many coun t r ies and a number of i n t e r n a t i o n a l 

ccriferences took p lace. The fundamental p r i n c i p l e u n i t i n g these groups was the 

b e l i e f t ha t d ispute? between nat ions should could and be solved by some sor t o f 

i n t e r n a t i o n a l a r b i t r a t i o n . So lv ing d isputes by m i l i t a r y means was re jec ted as 

a c o s t l y investment in men and machines i n p repara t ion f o r an aggressive war. 

Th is new-found i n t e r e s t i n n o n - m i l i t a r y so lu t i ons t o i n t e r n a t i o n a l c o n f l i c t s 

owed a great deal to Jereir^y Bentham and the ph i losoph ic r a d i c a l s and the 

economic w r i t i n g s of Adam Smith, 

Jeremy Bentham Bentham .-ittacked convent ional op in ions on law, morals, soc ia l 

and economic value?; and i n ^s t i t u t i ons , r e l i g i o n and p o l i t i c s , f i n d i n g them to be 

b u i l t on t r a d i t i o n and the preser , 'a t ion of p r i v i l e g e ra ther than reason and the 
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favourable balance of pleasure' over pain, Bentham regarded war as intensely 

irrational behaviour in which a few benefited at the cost of ©nomious pain and 

suffering for others, CoinHig the word 'international', he believed that 

nations acting rationally would r.ee the advantage of adopting rational 

international laws and of crisating international institutions. In particular, he 

recorrimended an international court to arbitrate peacefully on disputes between 

countries. He also hoped an international legislative body could be formed 

whose tasks wouJd itivolve the securing of disarmament and the emancipation of 

the colonies, since colonial rivalry was a cause of war. 

Free Traders The influential English movement was dominated by such 'Manchester 

Liberals' as Richard Cobden and John Bright. They saw peace between nations 

resulting from the -s-Jiroinatlon of the final remnants of mercantilist thought 

from economic policy. Disarmament and a permanent peace was to be brought about 

by free trade between nations. They preached the right for all people to lead 

their lives in freedom, with dignity and responsibility within a system of 

benevolent capitalism, free trade, democracy and religious freedom. Free trade 

would not only enUrgs the total volume of trade but would also unify trading 

nations and prevent war. As a member of Parliament, Cobden also spoke against 

the economic burdens of war and preparation for war, in particular the colonial 

wars by which Britain sought to expand her empire. 

SocieHsts The third main group which in the last century contributed to the 

development of the international peace movement were the socialists, socialists 

of the Utopian,, idealistic and scientific persuasions. International peace was 

here connected with justice and hun-ian rights, with free peoples democratically 

governed and not subject to foreigri domination, and with class equality and the 

end of private property. The Socialist International, for example, gave its 

support to international solidarity, exposing wars as the work of capitalist 

exploitation and col orii aJ .1 sm. Socialist groups were particularly strong on the 

continent. 
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Tensions in the peace inov<?fi*?nt Inevitably, these di f ferent backgrounds could 

lead to considerable tension? within the national movements and the umbrella 

Internatiorial movements to which they were a f f i l i a ted . 'Religious' peace 

act iv ists were c f t rn indigiiant over the religious and sexual freedoms favoured 

by the free-trade l iberals. Both groups, in their turn, were dismayed by the 

ant i -c le r ica l , anti•monarch: s t , ant i -capital)st sentiments of the social ists. 

They were also divided on the need to c r i t i c i se or condemn the systems of 

government found in other countries. 

Whilst the Issue of re l ig ion is of considerably less importance today, the 

other two confi ict jn'^ viev^s of the nature of internationalism have remained 

strong; how far should we interfere in the economic and po l i t i ca l a f fa i rs of 

other nations? Moral and ideological problems have led many people to favour 

and adopt a strongly legal is t ic approach to the regulation of the behaviour of 

states, not only towards each other, but also towards thei r own cit izens. 

The peace movetnent and constitutionalism European peace movements in the 

la t ter half of the nineteentii century played an important part in raising 

aviarenes? of the alternatives to mi l i tary confrontation as the solution of 

international disputes. However, though peace and disarmament through 

international agreements and supra-national laws were indeed the ultimate goal, 

they were rather abstract and distant ones with which to inspire the movement's 

grass roots supporters, I t was easier to campaigri together on local issues. At 

the turn of the century, the Swedish Peace and Arbitrat ion Society, for example, 

wa? heavily invclved in resist ing proposals for a major expansion of the Swedish 

armed forces, p r e s s i n g for the peaceful dissolution of the union with Norway and 

for Swedish neutral i ty. 

Peace movements at an international level presented a cacophony of voices 

arg'jing over d i f ferent aspects of peaceful coexistence: i t s philosophical 

basis; i t s prercq-aisites; i t s po l i t i ca l jus t i f i ca t ion ; i t s emotional appeal; the 
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abolition of armies contra the need to repi?! an aggressor and defend-national 

independence. It is, however, possible to identify one unifying theme: the 

importance of arbitration in the settlement of disputes. For reasons explained 

in the next section, there had been a steady increase during the century in the 

number of arbitration clauses included in international agreements. If 

governments could be persuaded to trust arbitration procedures even in critical 

situation, a code of international law would gradually emerge and a unified 

international legal system. Peace activists saw this happening as part of a 

gradual, long-teMri process; in the meantime, it was understandable if nations 

continued tc enlarge their armies and weapon arsenals. Faith in this 

evolutionary process was badly shaken by the outbreak of the first world war. 

Nonetheless, the Leaĝ je of Nations, formed after the war. was based on the 

seme viê '; that is, that an international legal system could maintain peace. As 

hopes for the League collapsed in the rearmament of the 1930s, some groups 

reached the conclusiori that no legal system could control a set of competitive 

war machines. 

These two serious misjudgements of the continuing attraction of the use of 

large-scale, organised aggression as a legitimate means of conducting 

international relations, led to a reversal of priorities. In the post-war era, 

the easing of tensions through arms limitation has become our primary goal. 

This process will be described in the section on the United Nations. However, 

some groups have continued to plan for an effective supra-national, world 

organisation which would eliminate armed conflicts principally through the rule 

of international law. The most prominant of these are the federalists. 
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World Federalists In many cases inspired by the ?smerican Constitution 8nd 

Hamilton's Federalist Papers. federalist ideas had a small following during the 

19th century, particujarJy in Anglo-Saxon circles. This was the age of 

nationalism, with the founding of a number of new nation states In Europe; 

federalism, as e theoretical alternative to nationalism, gained little popular 

support. 

Viewing the failure of the League of Nations and the mounting militarism of 

the 1930s with considerable alan«, federalists developed more concrete political 

progratTmies to meet the challenge of the times. In a seminal lecture in 1935, 

federalist Lord Lothian (Philip Kerr) desc r i bed a future in which justice rather 

than force would be the arbiter between nations. Pacifism was not enough 

'because justice in the international sphere, as elsewhere, is futile without 

force to back it'. Patriotism was not eno'ogh 'because selfish force, force 

except as the servant, of j u s t i c e , is self-destructive in the international 

sphere as elsewhere.' Another work, Union Now by American, Clarence Streit, 

proposed a federal union of 15 democracies able to oppose continental 

militarism. Cooperation betweeri nations was not enough; they needed some system 

of organic vinion, pooling their sovereignty for some purposes without losing 

national Individuality. 

Federalist hopes and ideas remained alive throughout the war and gained 

many new supporters in the following 25 years. They had little faith in the 

moral conversion of the world - 'the fabled dawn of morality and reason'. 

Emphasis should instead be given to organising global institutions which could 

make peace a reality. World government would be at the top of a pyramid 

consisting of tiers of different forms of local and national government. It 

v;ould have a written constitution with separation of powers - legislative, 

judicial and executive, Its laws would apply to individuals and groups, as well 

as nations. 
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The United Nations, It was held, was a league of heavily armed sovereign 

nations, depending on membet nations to maintain peace by unanimity and military 

cooperation, would fail to prevent war just as the League of Nations had failed. 

So while supporting the UTJ, they made detailed proposals for revision of the UH 

Charter. 

In particular, they proposed reform of the voting system of the Uii in ways 

which would limit the veto powers of the big powers; a strong United Nations 

peacekeeping reserve, ready to move into any trouble spot in the world; UN 

regional mediation senaces of qualified experts to arbitrate in regional 

disputes; acceptance by all nations of the compulsory jurisdiction of the World 

Court on international disputes; a UIJ sponsored international boycott of 

military supplies to both ?ides in regional conflicts. Other proposals include a 

World Criminal Court for trying international crimes and a World Court of Human 

Rights. 

Their current progratrme places greater emphasis on the gradual evolution 

of international law and institutions, beginning at regional level. Less 

emphasis is place on the formal constitutional models; acceptance must first be 

gained on a broad front for the principles and premises of federalism. Global 

survival issues are recogrdsed, as are other modern problems of an International 

character, such as terrorism and drug abuse but the thrust of federalist 

thinking is still concerned with how to guarantee international security through 

just and enforceable world laws, 

(ii) Economic and social survival 

Attitudes towards economic and social survival among peace activists can be 

examined by locking at t̂ lelr changing attitudes towards colonialism. 

Colonlaliimi In the mercantal1st era, colonies were considered a source of 
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wealth yielding precious metal and stones, luxury consumer goods and 

agricultural raw materialD, all produced by cheap or forced labour. According to 

mercantilist economic policy, colonial powers could maximise their wealth 

through strict control of out.put in the colonised country, even to the extent of 

enforcing ïïiono-culture, so that the economy of the dependency was entirely 

complementary to that of. the colonial power. Much of the colonial profit was 

due to the commercial monopoly enjoyed by the colonial power, whereby the 

colonised coiu'itry was obliged to trade its agricultural goods cheaply and 

exclusively in exchange fct manufactured goods from the colonial power. All 

foreign shipping was banned from the colonised country's ports. 

These mercantilist theories were discredited in the era of free trade, and 

the race amongst the countries of Europe to colonise Africa and Asia was 

replaced by competition to bring them the 'benefits of trade'. The colonial 

race was revived in the latter half of the century, as faith in the universal 

benefits of free trade weakened. However, in the ideological mythology of the 

time, E\ircpe?n colonisation was no longer motivated by greed but, as expressed 

in the Englifh 'Wiiite Man's Burden' or the French 'mission civilisatrice', 

involved tfie extension of paternalistic guardianship over subject nations until 

their achievement of 'maturity' in a distant future. 

Although criticism of colonialism was e.xpressed in some quarters, the 

activities of missionaries In bringing the Christian religion and, in many 

cases, education and medicine to disadvantaged people created much confusion in 

the minds of many igtî'i century peace activists and a failure to see the economic 

exploitation and violation of cultural integrity which accompanied many of these 

charitable projects. Furthermore, some peace activists saw in the growth of 

empires a movement av«y from the divisiveness of national boundaries and towards 

larger national units which would eventually result in one world federation of 

nations at peace. For the less sanguine or naive, the scramble for colonies was 

identified as a potential source of conflict amongst European nations and a 
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sericur, interferonce with the rights of peoples to sclf-detennination. 

Post-war attitudes In the aftermath of the second world war, when it had become 

quite clear that colonial power struggles did cause wars, when the Christian 

churches and their irissiionaries had lost e lot of their status and when, by 

direct action .̂ ind through work et the UN, colonised countries were able to make 

it clear to the ordinary people of Europe that they preferred Independence to 

pseudo-federation with a 'mother country', peace movement opposition to 

colonialism became unsmiguous. 

It has not, however, been easy to reach the same degree of unanimity on the 

question of global economic justice, since political ideology has again dictated 

very different approaches to the issue. An additional problem has been that of 

support to national liberation movements which engage in military activities. 

Individual groups have formulated progranwnes which clearly identify 

ne-o-colonialism as a threat to global survival. Action, however, tends to be 

country or incident specific, with little evidence of mass international action 

on commonly identified problems. 

(iii) The environment 

Although, there are certainly examples of early environmental concern, it is also 

the case that for much of the l?th and 20th centuries, factory chimneys spewing 

out evil-smelling black smoke have been regarded with some pride in Europe as 

evidence of a nation's wealth and industry. Concern and pressure for reform was 

centred on the problems of rapid urbanisation and industrial employment, after 

centuries of rural life. For example, the installation of indoor running water 

arid a ntains sewage system, or the organisation of garbage collection were huge 

environmental achievements in the mid-19th century, irrespective of the problems 

of waste water and refuse disposal they created. At a national level, efforts 

were concentrated on the social and working environment - slum housing; the 
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adult eraticn oi food; dsngsrous jobs (for ^xampl?, work in the mines or the 

maVing of phosophori^ mst.ches}; public health; transport safety. 

Post-war activities After the second world war, attention was focused primarily 

on large, local, stationary sources of pollution, ie industrial plants, power 

stations and heating plants, and their emissions into the air and water. The 

introduction of various technical measures yielded substantial effects for the 

local environment. Scrubbing flue-gases and changing over to low-sulphur oil may 

be cited as examples. "Cle-ir-air Acts' controlled pollution from domestic 

heating systmes. 

Cross-border pollution At the same time as the effects concentrated on the 

local environment wsre being reduced, it was observed that certain pollutants 

were dispcrs-ed over large arMs. These 'cross-border pollutants' pose a growing 

problem. Their environmental effects are of a different character; concentrated 

local effects have increasingly been replaced by diffuse regional and even 

global environreentsl effects. The extreme esses are those of emissions of free 

carbon dioxides ard freon gas which may have no local effects at all, but under 

certain conditions have a decisive impact on the earth's climate. 

Measures adopted in one country to limit environmentally dangerous 

emissions triay benefit other countries, at th<5 same time as emissions in another 

country may ne^utralise the effects of environmental measures taken in the first 

country. This is one motive for international co-ordination of environmental 

policies. The second is the need to look for other solutions to environmental 

pnoblems than thosft dictated by the currently accepted pollution norm, that of 

the polluter being made to bear the cost of pollution. This tends to confuse 

moral and economic principle?^. It may be more cost-effective for countries A, 

E, and C to pay country D to stop the emission of a pollutant, than for each of 

the countries individually to deal with their domestic problem. It may also be 

mora.lly apfiropriate for countries A, B and C to aid country D in this fashion. 
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Environnientallsts Environmental lobbies have also formed political parties and 

in sojne European countries have taken their places in the legislative 

assemblies. Here they have had the indirect effect of making the established 

parties adapt, envirunrnent-^lism into their programmes. In this way, a certain 

amount of environinental1y-favourable legislation has been passed. 

Uniortiinately, many 'Green' parties have found it necessary to make political 

decisions on issues unconnected with environmental matters and have become 

victims of the ti'pe of iioliticol strife which has weakened the voice of the 

peace moverrient since the l^st century - the need to place themselves somewhere 

on the red • blue, left - right political scale. 

As in the peace movement, modern methods of communication currently permit 

intense envirorbmenta]ist activity at an international level. Cross-border 

contact ^nd coordinated action is well developed between many national groups 

and in international organisations such as Greenpeace. In particular, the ready 

and rapid exchange of scientific and technical information plays a central role 

in xinitlng environmental pressure groups, especially on a regional basis. With 

this combination of scientific research and grass root emotion, the 

«n^'ironinent.al movement had an Impact which the peace movement has rarely 

possessed. At a political level, however, regional or global solidarity on 

environmental matters is still weak, and little multi-lateral legislation has 

been accepted. The machinery of international control is still deficient or 

non-existent. iDternstional 'environamental aid' programmes are still in their 

infancy. 
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2. INTEftfJATRJNAL, EFFORTS TO ENSURE INTERNATIONAL SURVIVAL 

While p<?ac;e organisations may have been hindered by political differences and 

lack of resources froTr, making a decisive impact on the course of international 

relations, countries were becoming familiar with the process of multilateral 

negotiation, reaching solutions and abiding by these decisions through 

transnational cooperation on technical matters. 

(1) International institutions 

19th century international cooperation The first examples in modern times of 

Inte'-national control organisations in Europe were the river corrmissions. The 

Central Rhine Commission 1804 regulated river traffic on the Rhine between 

France and Germany, including the maintenance of navigational facilities and the 

hearing and adjudication of complaints- of alleged violations of the Conmission's 

rules. The Danube Commi p.«;-! nn Af iSft»̂  fnl^^^iio'^ c;«.^!»- c, s 

international level, the International Telegraph Union was founded in 1856 and 

and International Postal Union in 1874, followed by many others in the fields of 

, iityuiuiae aiiQ agncuiture. 

The common feature of these organisations was and still is some form of 

pclicy-ffi-iking and decision-taking body, a council with executive powers to 

adrrinister policy decisions, assisted by a secretariat, - the organisation's 

'civil ser.;ants'. Sometimes a judicial body exists to decide in contentious 

arininistrative decisions. States agree to collaborate because it is essential 

to the pursuit of business and coitmerce and useful in protecting the lives, 

health and interests of their citizens. 

Thr H/»giiP ronfprenroc A by-product of theeo ninetoenth ccntury efforts of 

co-operation in technical and commercial matters were attempts to deal with 

problems of war and poace. Beginning in 1883. international conferences were 

held in thtr- H a w e dealing with matters of private and public international law. 
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P'jblic internstional law was the subject of two peace conferences, 1899 and 

19C7, both called on the initi.5tive of Czar Nicholas II. In a Peace Manifesto 

is;;uod in 1898, the cr.ar directed attention to recurrent economic crises which 

he believed were the result of money poured into military adventures, wars which 

had hindered economic development vnthout promoting security. He gave an early 

description of what we now call the arms race, in which vast© sums of money were 

being vised to refine v/eapons of destruction only to find them superseded by the 

invention of something even more devastating, 

The first conference was attended by only 26 nations, largely from Europe 

but in 1907, 46 nation?, including most of those in Latin America attended. No 

disarmament agreement was reached at either of the two conferences; but a number 

of interesting precedents were set. The principle of the sovereign equality of 

states was accepted and in this way, some of the monopoly of the European 'great 

powers' on matters of war and peace, as well as economic and colonial rivarly, 

was broken. /Mthough a number of resolutions were passed and declarations of 

intent made, the solid results of the meetings were conventions on a number of 

issues relating to the 'rules of war' (of which the prohibitions on the use of 

'dijtm-dum' bullets and asphyxiating gases are perhaps the best known.) 

Arbitration A lasting result of the Hague meeting was the formation of an 

Permanent Court of Arbitration (the Hague Tribunal) to which nations could bring 

their disagreements for peaceful arbitration, A winner of the Nobel Peace 

prize, Elihu Root, himself the driving force in over 40 arbitration agreements 

between Europe, Latin America and Japan, felt that the 1899 Hague conference had 

established arbitration as a system, a recognised and customary procedure for 

settlinq disputes, rather than an exceptional e>:pedient as it had been in 

earlier years. Parties to th° Hague agreement were not, however, obliged to 

solve thieir problems through arbitration. Indeed, the emphasis placed on the 

rules of war may well have suggested that this was a legitimate way to solve 

di sputes. 
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League of Nations Tho lessons of the 1914-18 war which involved most of Europe 

and directly or indirectly much of the world, were largely ignored by the 

European statesmen who met In Versailles to draw up the peace treaty. The USA 

and in particular President Woodrow Wilson felt that having contributed so 

significantly to the ending of the conflict, they had much to contribute to the 

peace. In simpU- terms, Wilson felt that New World Europe (USA) had a mission 

to save old World Europe from extinction. If Europeans can live in peace 

together in the USA, it was reasoned, why cannot the same institutions -

federalism and democracy - creato peace in Europe? 

Wilson's p-^acc programme, submitted to Congress in January 1919, contained 

14 points. No. 14 refers to the creation of an association of nations ' for the 

purpose of affording mutual guarantees of political independence and territorial 

integrity to great and small jjowers alike'. Wilson's determination and the 

pressure of public opinion led to the creation of the League of Nations as an 

integral part of the Versailles peace treaty. 

The failure of the League to maintain peace ha; been attributed to a nuntoer 

of factors. A fundamental criticism is that the League had no separate 

existence apart from tVie will of its members and that this lack of will to 

maintain pe^ce amongst its members led to its failure. There were technical 

reasons too: requirements of unanimity in both the Council and the Assembly; the 

failure in the Covenant to rule out entirely the use of force by member states 

against each other; the absence of effective arms control and limitation 

measures; the weakness of the provisions concerning economic sanctions against 

miscreant States. Non-psrticipation by the USA undermined he authority of the 

League as did its association with the disastrous Treaty of Versailles. As John 

Maynard Keynes (1919) pointed out, by insisting that Germany be 'made to pay for 

the war', the European Allies w(?re inviting the collapse of the international 

economic system (In thie same way that governments and bankers are currently 

doing v;hen they insist on the repayment of Third World debt). 
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The United Nations The horror? of the world war I I , fo l lowing so rapid ly on 

those of world wai I , created an internat ional cl imate of opinion receptive to 

the ideas of int%-rnation.-il cooperation. In pa r t i cu l a r , i t was accepted in many 

quarters that v;hile f i gh t ing the war, i t wa$ c ruc ia l l y important to plan for 

the peace. For ty-s ix nations were represented at the United Nation's Conference 

on Internat ional Organisation hftld i n San Francisco in ^ p r i l 1945 to draf t and 

discuss the const i tu t ion - Charter - of the UI'I. Work proceeded very rap id ly ; 

the' Charter was signed in June of the same year and r a t i f i e d by 51 or ig ina l 

signatories by the end of the year. The f i r s t General Assembly of the UN was 

held in January 1946, 

Tlie United Nations - aims The most prominent global organisation for 

the promotion of world-wide survival based on internat ional peace and 

jus t i ce i<? the Ul̂ !, together w i th i t s related agencies. * The alms 

of the Uii, as set f o r t h in i t s Charter are: 

to maintain in ternat ional peace and secur i ty ; 

to develop f r iend ly re la t ions among nations; 

to cooperate in ternat iona l ly in solving in ternat ional economic, 
socia l , cu l tu ra l and humanitarian problems and in promoting 
respect for h'jjnan r ights and fundamental freedoms; 

to be a centre for harmonizing the actions of nations in 
a t ta in ing these common end?.. 

Membership is open to a l l peace-loving nations which accept the 

obl igat ions of the Charter and, in the the judgement of the Uri. are 

able and w i l l i n g to carry out these obl igat ions. 

' Internat ional Labour Organisation (ILO); Food and Agr icu l tura l 
Oraanlsation (FAD); United Nations Educational, Sc ien t i f i c and 
Cultural Organisation (UN-iTSCO); World Health Organisation (WHO); World 
Eank/Internationai Bank for Reconstruction and Development (IBRD); 
In ternat ional Development Association (IDA); Internat ional Finance 
Corporation (IPC); Internat ional Monetary Fund (IMF); Internat ional 
C i v i l Aviat ion Organisation (ICAO); Universal Postal Union (UPO): 
Internat ional Teleoommunicat ions Union (ITU); World Meteorological 
oi-aani^3tion (Wî iD); Internat ional Maritime- Or gani sation (IMO); World 
In te l lec tu i i l Property Organisation (WIPO); Internat ional Fund for 
Agr icu l tu ra l Development (IFAD); United Nations Indust r ia l 
Des'clopment Organisation (UI'HDO). The Internat ional Atomic Energy 
Agency (IAEA), estat^ished in 1957 'under the aegis of the UN', 
ri^ports annually to the General Assembly and, as appropriate, to the 
S i - u r i t y Council and the Economic and Social Council. The General 
Agreerr,ent on Ta r i f f ? ^nd Trade (GATT), i s a mu l t i l a te ra l agreement 
whi ih lays do'̂ '-n r!!i<^s -for internat ional trade. 



Constitutionalism 6 Survival 

Writing in 1967, the Secretary-General Javier Perez de Cuellar, 

presented the foj lowing 'r̂ olid list of Ul'! accornplishments': 

Peace-keepina fvirres 'sent into the field have contained 
hostilities.' Peoples formerly under colonial rule have attained 
independence and full sovereignty. Refugees have been provided 
shelter and reJief, More than 60 le-gal instruments have been 
adopted to promote respect for human rights. International law 
has been e.v̂ panded .ind codified. Diseases have been wiped froin 
the face of the earth. 

Membership of the U!v' has tripled since the original 50 - in large part due to 

the process of decolonisation. 

(ii) United Nations - Peace-keeping 

The sigr.atories of the UI-I Charter have solemnly declared their determination to 

live together in p^ace and to use their strength collectively in the maintenance 

of international peace and security. 

The IAEA The UN has promoted specific measures in the pursuit of disarmament or 

the more modest, though perhaps more realistic goal, of arms control. From the 

outset, the existence of nuclear weapons made the search for a peaceful solution 

to conflicts perticularly urqent. The first step was an Assembly resolution 

calling for the establi shii-ent of an W Atomic Energy Commission which would 

promote the peaceful use of nuclear power, preside over the elimination of 

nuclear weapons and enforce a system of regulation and inspection. The scheme 

devised was such that following the abolition of nuclear weapons, an 

International Atomic Development Agency would be exclusively responsible for all 

atomic raw materials, atomic activities, R & D , and would license national 

atomic research for p'^aceful purposes. With the USA at the time the only 

country in possession of nuclear weapons, other competing world powers were not 

prepared to give up their dreams of nuclear power. The International Atomic 

Energy Agency a?£A) was not established until 1957 and with a much reduced 

mandate. Its role l.s mainly advisory in relation to the peaceful uses of 

nuclear energy- and it has e control function under the terms of the 1968 

Non-ProHferation of Nuclear Weapons Treaty (NFT). Following the Chernobyl 

accident, it is hoped '.hat the i?£A will play a central role in the rapid 

,..,• ; r.î rn-T •T'li-rlpsr ^ccl dr-nnr-. and the channeling of 
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technical inforniation. 

Arms control agreeinents O/er the years a nurrtoer of l imi ted but important 

agreement?, have befen reached on international arms control under the aegis of 

the UM. These have largely been concerned with no-go areas for nuclear weapon -

nuclear weapon-ires zones. More or less successful agreements have been reached 

on the prohib i t ion of nuc]ear weapons in the Antarct ic, Lat in America, the 

Pac i f ic , the seabed and outerspace, while par t ia l test-ban and non-prol i ferat ion 

t reat ies have sought to l im i t the test ing and acquisi t ion of nuclear weapons. 

Other t reat ies have been concerned with chemical and bio logical warfare and 

environmental (clin«tir;-cnarige) weapons. (See l i s t in Appendix 1.) 

B i - la te ra l and regional agreements While the UN clear ly has a ro le to play in 

promoting world wide, long-term const i tut ional solutions to the problems of 

international aggression, i t has accepted that more concrete results can 

sometimes be achieved )n smaller and more specialised forums, meeting to discuss 

arms control issues between a l imi ted number of countries whose security 

concerns have world-wide imp]1 cations, or to discuss issues of regional concern. 

Recently we have seen that important advances can be achieved in one-to-one 

'summit' meetings between the leaders of the most powerful m i l i ta ry powers. 

Examples of important b i - lateEsl talks and agreements are the ta lks on strategic 

arm.s l im i ta t ion and reduction, which led to agreements l im i t i ng an t i -ba l1 is t i c 

missiles and ititermediate-range nuclear forces. Regional conferences of 

irnportance for Europe have dealt wi th European security and the mutual reduction 

of forces and aramaments. (See l i s t in Appendix 2.) 

However, the W! as a t r u l y world-wide representative body has an important 

ro le to play in reminding the big actors of the ef fects which the i r pol ic ies 

have, not simply on other b ig actors, but on the world as a whole. 



constitutionalism & survival 21 

Peace-keeping operations Th? IIN has played a more pragmatic role in 

meeting the problems of on-going conflicts or situations likely to 

escalate into v/ar. Ps^ice-l-eeping operations involve not only a UN 

non-fighting military presence but the Ufi also acts as a channel for 

ccmmunlcation and negotiation between v^srring parties. Another UI'J 

task Is that of neutral obsetvers monitoring agreements reached 

between warring parties. 

International Court of Justice (ICJ) Article 1 of the UTJ Charter calls for the 

adjustment or settlenirnt of international disputes by peaceful means in 

conformity with the principles of justice and international law. Among the 

niethods of peaceful settlement the Charter specifies arabitration and judicial 

settlemerit and one of functions of the General Assembly is to encourage the 

progressive development of international law and its codification. The ICJ 

which was founded in 19^6, though it has its roots in the Hague conventions, and 

is one of the six main bodies of the UIJ. Though its 15 members are selected by 

the General Assembly and the Security Council, It acts independently and should 

reach its decisions on the basis of international law without reference to 

iaternôtional politics. U s decisions are binding only on the parties which 

have referred their case to the court, but it is recognised that its opinions 

are important statement? c>ri existing international law. It is not open to 

petition from private individuals. 

The court has dealt with disappointingly few cases since its foundation -

by 1987 the fi(^jre was appro.ximately 50 plus cases and 18 advisory opinions -

and the majority of these cases were submitted in the ealier years of the 

court's existence. Fewer than 50 per cent of contentious cases went to 

judgement, Court rulings have concerned questions of territorial rights, the 

law of the sea.in particular maritime boundaries and fishing rights, nuclear 

tests in th? atmosphere and the taking cf hostages. A number of decisions have 

concerned South .^frlCâ's preî-ence in S.W.Africa (Mamibia). Several recent 
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discussions have concerned violations of Nicaraguan sovereignty. 

The work of the court has been criticised on a nuirber of grounds. It is 

slow, expensive and very pukulc (atid it is usually the case that at least one of 

the parties would have preferred to settle a dispute by more discreet 

negotiation.) i^r^sover, ell parties in a dispute roust consent to the court's 

jurisdiction, yet *:he court has no powers to compel a would-be defendeni to 

respond to s lawsuit filed by a plaintiff. International justice, unlike 

national justice, is optional. In some cases parties to an agreement or treaty 

have agreed to accept the court."s jurisdiction before a dispute arises, but the 

record is not impressive (by 1985, about 160 bi- and tri-lateral treaties 

involving 64 states and 87 multilateral treaties include an International Court 

of Justice clause) 

The International Law Commission established in 1947 undertakes studies to 

prepare draft codes on topics of International law, for example, the status of 

diplomats and the Law of Treaties. These are normally presented to an 

international conference of member countries at which the terms of an 

international convention ere drawn up. Similarly, the UN Commission on 

International Trade Law, founded in 1966, studies and prepares uniform rules on 

such rscitters as IrLternational trade law, the promotion of wider participation in 

existing international conventions and the preparation of new conventions and 

other instrLUPents relating to international trade law. 

Attempts are being made to harmonise international legal action against 

terror!sir, and drugs in the interests of international peace and harmony - for 

example, the International Convention against the Taking of Hostages adopted by 

the General Assembly in 157?. Contracting States are obliged either to prosecute 

or extradite any person coriimltting an act of hostage-taking, and to take 

measure-s to prewent hostage-taking. As yet there is no World Criminal Court or 

VJorld Court of Hum.an Rights as proposed by the federalists. 
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( i l l ) The United Nations and economic & social justice 

Of ci far less spect-acular nature than the international agreements on arms 

limitations and the like, are the efforts made to f u l f i l the terms of Article 55 

of Chatter which calls ijpon the UN to promote such world-wide economic and 

social policies as wil3 create the 'conditions of stability and well-being which 

are necessary for peaceful and friendly relations among nations.' Clearly the 

Ut4 has int-erpretea its roie in respect oi tins AiLicie as ufiiK^ a nigray active 

and pragmatic one, with the UN funding and supplying experts to carry out 

prograwnes at a local level rather than the UN providing a forum in which 

international issues can he discussed by national representatives, I t is not 

rjut'prioitio '-h^*., iri X-crmc of monoy and tnimpov.'or, programmoc aimo/i at airhiov'inij 

economic oHQ social progress in ttie Uevelopiny cuujiLt ieb jjupulatirU hy twu L.!iiiUt> 

of the world's population, take the biggest share of the UN budget. (See 

Appendix 3.) 

In many respects, i t has proved far more di f f icul t to persuade countries 

to sufiport proposals for a 'Neu' Internationa] Economic Order' (adopted by the 

General Assembly in 1974} or a Charter of Economic Rights and Duties (also 1974) 

tlsnn I t haft been to peravjode them te> accept some moaourc of arms limitation. 

That is, the constitutional approach to solving the problems of economic 

aggression has been far less successful than the constitutional approach to 

problems of military aggression. 

The Ul'J has tried, through a number of declarations, action programmes, 

development decades and the like, to bring the attention of the world community 

f-.-. f-'r»? proHlcŵ '̂  r\'' ' n p m o n t and to insti l l in T.hem a sense of common 

responsibility. No one would deny that these campaigns have had a certain 

success in raising the level of consciousness regarding the inequalities oi the 

current woild economic order, but few would claim that any significant progress 

hs3 been tnade in changing behaviour. There has been a tendency for the more 
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for tunate nations to take back w i th one hand the economic assistance which they 

have just given w i th the other. 

Uiutei i Nations Conference on Trade and Development (UNCTAD) One of UNCTAD's 

pr inc ipa l funct ions is r.he negot ia t ion and adoption of t nu l t i l a te ra l legal 

instr' jmonts in the f i e l d of in te rnat iona l t rade. Under i t s In tergrated 

Programme for Ccirniodities, in>!Cr.>Xi negotiates f i xed term agreements on spec i f ic 

commodities, for example rubber, o l i ve o i l , cocoa and t i n , to help developing 

countr ies whose export earnings are heavi ly dependent on equitable and stable 

pr ices for primary commodities. Other m u l t i l a t e r a l agreements concern shipping 

and the control of r i 'Stricted pract ices. Transnational companies are also the 

S'jbject of special a t ten t ion ; the UN ass is ts governments in negot ia t ing codes of 

conduct which def ine the r i gh ts and r espons ib i l i t i es of the par t ies involved. 

However the work of the UN in the promotion of economic j u s t i c e and 

development i s hampered by the a c t i v i t i e s of two of i t s specia l ised agencies, 

the It'F and more recently, sections of the World Bank, i n which the values of 

economic l ibera l5 sm are invoked by the de-v^eloj:>ed market economies to the 

detriment of a. new economic order. Unl ike the General Assembly, where each 

country lias one vote, inf luenci- and vo t ing power in the IMF i s proport ionate to 

count r ies ' cont r ibu t ions to the Fund's f i nanc ia l resources. This i n tu rn r e f l e c t 

the r e l a t i v e size of an ind iv idua l country 's economy in the world economy. 

Vot ing power i s t f ierefore dominated by the developed market economies who have 

St times chosen to manipulate the Fund's po l i c i es for t h e i r own p o l i t i c a l and 

economic ends. 

Human Rights Preamble and A r t i c l e 1 of WJ Charter declare that one of the 

purposes of the Ulv' i s to promote and encourage respect for human r i gh t s and 

fundamental freedoms for a l l without d i s t i n c t i o n as to race, sex, language or 

r e l i g i o n , The Universal Declarat ioi i of Human Rights adopted by the General 

Assembly in 19'18 i s an imjjressive l i s t of the c i v i l and p o l i t i c a l r i gh ts to 
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a h i d f by t h e t e r m s o f t h e D e c l a r a t i o n a r e t h e I n t e r n a t i o n a l Covenan t on C i v i l 

arid P o l i t - i c a l R ight?) ond t h e I n t c r n e i t i o n o l Covenant on Cconomic , O o c i a l aijvJ 

C u l t u r a l R i g h t s . By June- 1 0 3 7 , t h e f o r m e r had been r a t i f i e d o r a c c e d e d t o by 86 

S t - i t e s and t h e l a t t e r by 90 S t a t e s . 

The D o c l a r a t J o n o f Human R i c j h t s rioo?? p rnv id f : - » v / ^ l i i A h l A i nr1«>r>»nrtisin»-

yn r f ^<s t i r k by w h i c h t h e a c t i o n s o f g o v e m m o n t c arirf t h o H r n f f l n o r c r a n h o 

tnoasure . l . Many n a t i o n a l and i n t e r n a t i o n a l o r g a n i s a t i o n s - o f w h i c h Amnesty 

I n t e r n a t i o n a l I s one o f t h e b e s t known o u t s i d e t h e w o r k o f t h e UN i t s e l f - w o r k 

e x c l u s i v e l y w i t h human r i g h t s I s s u e s w i t h r e s p e c t t o c i v i l and p o l i t i c a l 

fr is^-doins. The E c o n o m i c , S o c i a l and C u l t u r a l Covenant i s u n f o r t u n a t e l y much l e s s 

w e l l knov.Ti. The many e x i s t i n g i n t e r n a t i o n a l o r g a n i s a t i o n s w h i c h m i g h t be 

e x p e c t e d t o p r o v i d e l e a d e r s h i p i n i i f u n i l o t i u y e c o n o m i c , s o c i a l a n d c u l t u r a l 

r i g h t s arc- so ove rwhe lmed by t h e s h e e r s i z e o f t h e p r o b l e m and t h e need t o 

p r o v i d e i m r i e d i a t e r e l i e f , t h a t i t i s a l m o s t i m p o s s i b l e t o c a r r y o u t a 

much-needed w a t c h - d o g f u n c t i o n , 

D e - c o l o n i s a t i o n The UN has p l a y o d a c © n t r « l r o l e i n s u p p o r t i n g t h e r i g h t o f 

s e l f - d e t e r m i n a t i o n , by s t r o n g l y e n c o u r a g i n g d e c o l o n i s a t i o n and by s e t t i n g g o a l s 

and s t a n d a r d s f o r t h e a t t a i n m e n t o f i n d e p e n d e n c e . S i n c e i t s f o u n d a t i o n , more 

! hiAn P n r o i m r r i ^ t ; . f n r m o r l y u n d e r r - n l n n i s l r i . ! l i > h a " © j o i n o d t h o t.JN a c 

iuUfj.wiid's-ni. S t a l e s and i n d o i n g so have c o n t r i b u t e d g r e a t l y t o t h e p r e s s u r e 

w i t h i n t h e O e n e r a l A&sembly f o r t o t a l d f c f t u l o i u t . « t i u i i . The c u m p l i c a t e d s t o r y o f 

Na i r . ib ian i n d e p e n d e n c e i s a c u r r e n t e x a m p l e o f UN w o r k i n t h i s f i e l d , 

fH-hor - p^nijKfntmo«^ Tho !IN r n n c « 1 ai-^o niirnh^r- o f p ro^^ ran rmoc h i g h l igh*: I r . g t h o 

B o e i a l p l i g h t o f many d i s a d v a n t a g e d g r o u p s : w o r l d f o o d p r o b l e m s , p o p u l a t i o n 

a s s i s t a n c e , a s s i s t a n c e t o c h i l d r e n , r e f u g e e s , women, d i s a b l e d , y o u t h , e l d e r l y , 

h o m e l e s s , as w e l l as f i g h t i n g d r u g a b u s e , c r i m e , t r e a t m e n t o f o f f e n d e r s , r a c i a l 

d i s c r i m i n a t i o n , t o r t u r e , and p r o v i d i n g d i s a s t e r r e l i e f . 
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<1v) Th^ Unltwf) Nations and the ©nvironment 

Tlttr W Euv j I Pi ijyi <ui»n« U» iiivul vnicrut in divii ovuiterital cj-uestiùii Wûs 

forrra]]/ initiated by a decision taken by the General Assembly in 1968 that 

action was needed to limit the impairment of the human environment and to 

protect and iinprove nan's natural surroundings. Following the first UN 

Conference on the Human Environment, held in Stockholm in 1972, the General 

Asseïïibîy established the UN Environmental Programme on the basis of the many 

reccwiendations adopted at the Stockholm conference. In 1985, an international 

Convention for the Protection of the Ozone Layer was signed. UN achievements at 

this level of international agreement have so far been slight, though much has 

been donî  tc encourage the exchange of technical information and expertise 

Wtrt-l p i.,uuui.l . Iv .-jln-'uiu, liuwcrvcrt , Ue i. eiiitruajci era uliai. v-lic UII liQt> wwi K^O 

continuously since its foundation to avert the ultimate environmental 

catastrophe, that of nuclear war. 

Other international environinental agreements The first international agreement 

on what we now would classify as environmental issues concerned the regulation 

of whaling (1937 and 1946) These agreements were followed by a number of 

cinvcntiono protecting cpf>cific animals, cuch ae Antarctic eealc (1972), polar 

bears ('1973), or. more generally, the International Convention on International 

Trade in Endangereo speciesi oi wild Fowl aiiU Fauue <1973). 

Initial concern with the situation of the world's plants and animal 

populations was followed by an international reaction to a nurrber of serious oil 

p<ilîution incidente in which th© transportation by s»a of bulk oil and th<?n by 

extension of many other goods potentially dangerous to man and his environment 

were- brc-uglit Uf»d«r international cont-rol . More recently, the problème of air 

p-llution have received considerable attention. For example, a Protocol (1985) 

to the IS^S Ccviv̂ iitiun on Lung-1 ange Ti àn&boundài y Aiv Pollution seftks to reduce 

sulphur emissions by 30 per cent. In the aftermath of the Chernobyl accident, 
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two Conventions have been sgreed ¡jpon concerning early notification and 

cooperation in the event of a nuclear accident or radiological emergency. 

4. Nation«) efforts to ensure nationa] survival 

Vigilance Although the issue of survival is clearly an international one, 

action and vigilance is stil] required on the home front to ensure that 

governments follow the letter and spirit of national and international laws and 

agreements and that gov»rnm'?'nt policy at the national and international level is 

adapted to the needs of global survival. A number of these issues can be 

mentioned briefly here, 

Nuclear free ports A nuirtoer of countries, including several in Europe, have 

declared that they do not accept port calls from naval vessels carrying nuclear 

v;eapons. Despite this, some of these governments, of which Sweden is an 

example, do not ask for guarantees from the nuclear powers that visiting ships 

are nuclear-weapon free. Central government overrides local authorities who try 

to enforce the restriction locally. Clearly governments must be held to their 

commitments. 

The arrcs trade h similar, though more widespread problem, is government 

attitudes to the export of arms. In many European countries, the export of arms 

takes place under licence grarited by a government body. Restrictions are often 

placed on the types of weapon that may be exported or their number and on the 

countries to which they may be sold or on their further sale. Typically, 

weapons may not, in many cases, be sold to countries involved in armed 

conflicts, internally or externally, or where the arms may be used to suppress 

human rights. 

Not all European countries make public their arms export control 

legislation. Others do not put>lish the political guidelines which are needed to 
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aljow for inter-p̂ retiit.)on of Uie legislation; for exaitiple, lists of prohibited 

v/eapons or countries may not be made available. Full details of individual 

deals are seldom available. 

These are serious obstacles for concerned citizens attempting to monitor 

governrt)ent comp'!iance with national legislation and international agreements, 

including IJ?̂  arms embargo??. It is extremely difficult if not impossible for a 

private individual to penetrate the grey areas of the arms trade (that is, the 

trade thiat goes on with tacit government approval as opposed to the illegal 

black market trade). It is also important to gain insight into the financing of 

arms deals; cheap, government-guaranteed credits and questionable barter and 

countertrade deals can place a different light on the economic advantages of 

many export orders. 

Military expenditure Special difficulties are Involved in controlling the cost 

of the armed forces, sine? the state normally is the sole purcliaser of their 

services, at the same time ae the forces themselves supply much of the 

information concerning military needs. An articulate and well-informed body of 

activists is needed to examine critically military budgets and accounts and to 

offer cost-effective alternatives which genuinely promote global survival. Such 

a project p>"esttpj.50se5 pjbljc access to full and clear information on military 

spending and the right to full public debate on issues of overall military 

policy, both matters of civil rights determined in national constitutions. 

Conscientious Objection The right to refuse military training and service is 

still regarded as a crime in many European countries, and subject to a prison 

sentence. In others where the possibility of weapon-free (unarmed) national 

service is available, permission is only given on a very limited basis or 

recruits are not informed that the alternative exists, or alternative service 

seriously undermines their future job prospects. Attitudes need to be changed 

and laws reformed so that no one in future is made to learn the ideology and 
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tec^iniques of aggression against their will. The rights of conscientious 

objectors should be protected in the UN Declaration and the European Convention 

on Human Rights. 

Human rig>its Europofin Convention on Human Rights was drawn up by the Council of 

Europ«' in 1550 in recognition of the Universal Declaration of Human Rights two 

years prev.*iously. The- European states declared their aim of achieving greater 

unity and believpd that maintaining and expanding human rights and fundamental 

freedoms was one way of strengthing their common heritage of political 

traditions, ideals, freedoms and the rule of law. The legality of government 

decisions in the light of the Convention can be tested in the European Court of 

Human Rights. 

Whiile all 23 member states have ratified the Convention and the additional 

Protocols, not all of these states have recognised the right of individual 

petition. 

The many applicant? to the European Commission and the steady stream of 

cases through the Court witness to the importance of this institution. 

Concerned lawyers have a special responsibility to make the terms of the 

Convention and its Protocols and the working of the Commission known in their 

own countries. All European governments must be encouraged to ratify the 

Convention ana recogiiise the right of individual petition. 

The envirormrent Public awareness on environmental issues has been greatly 

enhanced in recent years due to the work of many environmental activists. The 

movement has benefited greatly from interaction between activists and natural 

scientists, especially chemists and biologists, and can now speak with an 

authoritative voice on matters of environmental concern. The movement has an 

important role to play; as an early warriing system, identifying new areas of 

environmental concern; pressing for relevant legislative reform; and, as a 
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m o n i t o r i n g o r g a n , i f no o t h e r i ndependen t o r g a n i s a t i o n e x i s t , s e e i n g t h a t 

s x i s t i n g n a t i o n a l l e g i s l a t i o n and i n t e r n a t i o n a l agreements a r e f o l l o w e d . 

I l l pa! Ci <,uloil , ti i i? Nul tli"SL><jLh asjjjtii^Cij uT ¡ Jo l l uU iu i i iitusU bt; sLuUitrU. 

C l e a r l y d e v e l o p i n g c o u n t r i e s must n o t be ttiade t h e dumping grounds f o r our 

hiS^ardDUS i n d u s t r i a l w a s t e ; by i t s v e r y n a t u r e , hazardous was te canno t be dumped 

an>vhers b e f o r e i t i s c l e a n e d . The same a p p l i e s t o t h e e x p o r t o f c i g a r e t t e s , 

n t s d i c i n e s and p e s t i c i d e s w h i c h a r e banned as u n s a f e i n t h e deve loped c o u n t r i e s . 

A more c o m p l i c a t e d i s s u e I s t h a t o f e x p o r t i n g o l d , and cheap, t e c h n o l o g y t o 

1 e s s - d e v e l o p e d c o u n t r i e s . I t i s no t e n t i r e l y d e e r what r i g h t we have ( i f any) 
•H> evpec> +1««' pflfulaK<v,s 4 , ^ y , u a . ' i H r t f » . ^ ; « aspir i«« K 

thf-' owne rs l i i p o f a cheap moto r c a r o r r e f r i g e r a t o r because o f t h e danger t o t h e 

w o r l d ' s t l i m a t c causcd by b u r n i n g f o s s i l f u e l s and e s c a p i n g f r c o n gao . I t Gccmo 

l i W ' i l y t h i i t i^r, t h o j ccuo o f «j l '^hal «»n^/i rr>ntnont , «»ijon th® pnnr-oct Thi i -H Uor-IH 

c o u n t r y w i l l be i n p o s s e s s i o n o f some good b a r g a i n i n g c h i p s . The t a s k o f 

nnrjnf i fli i r.i'j i^hAl Aaroomont e; nri t hoco mAtf or-<. itmnnrj eri Tnany p i Ay<&r«5 u i 11 

t h e r e f o r e demand u n u s u a l l y h i g h l e v e l s o f p r e p a r a t i o n , d e d i c a t i o n , s k i l l and 

e x p e r t i se . 
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APPENDIX 1 

Table 1. Status of the irnplementdtion of the major mu l t i l a te ra l arms 
control agreements, as of 1 January 1989 

signed in force nunfcer of 

3 925 Geneva Protocol 1925 1928 115 
AiitarctJc Treaty 1959 1961 38 
Part ial Test Ban Treaty 1963 1963 118 
Outer Space Treaty 1967 1967 91 
Treaty of T late lo lco 1967 1968 23 

Addit ional Protocol I 3 
Additional Protocol I I 5 

Non-prol i ferat ion Treaty 1968 1970 139 
!>IPT safeguards agreements (non-
nucic-ar we.apon states) 80 

Sea-Bed Treaty 1971 1971 82 
Biological and Toxic Weapons 

(BW) Convention 1972 1975 111 
Environmental modif ication 

(Enmod) Convention 1977 1978 55 
'Inhumane Weapons' Convention 1981 1983 30 
Treaty of Rarotonga 1985 1986 9 

Protocol 1 0 
Protocol 2 2 
Protocol 3 2 

Pron̂  Ragnhild Perm, 'Major mul t i la tera l arms control agreements' 
in c r rm , Cirni J/eqxfeoofc lOO^: Woi-ld l̂•mQnw5•nt.s and Pi»ai.meuii«nt (OUT: 
Oxford, 1989), Annexe A, p. 478. 



Table 2 Bilat£?ral and regional arms control talks and agreements 

Bilateral 

SALT 

CT.VPT 

ABM 

IMF 

Strategic Arms Limitation Talks (1969-79) between the Soviet 
Union and the United States on the limitation of strategic 
nuclear forces. 

aiiU uliii Uiiitfcia 3i,at.eb. SuspenOed 196J, resumed as NST - Nuclear 
and Space Talks (1985-) 

Anti-ballistic Missile Treaty (1972) 

Intprnw^dl ate-r«ngp Nnrleiir Forr*»« TrA^ity (1997) 

Regional 

CSCE 

MBFP 

CDE-I & II 

CFE 

Conference on Security and Cooperation in Europe (Helsinki 
1972-75); (Belgrade 1977-78); (Madrid 1980-83); (Vienna 
1986-89), Participants were 33 European NATO, WTO and neutral 
and non-alioned states, nliis Crinfldfl K USA. 

tlutual Bfilanced Force Reduction talks (Vienna 1973-1989). 
Participants were NATO and WTO countries. 

Conferences on Confidence- and Security-Building Measures and 
Disarmament in Europe (I Stockholm 1984-86); (II Vienna 1989-). 
Tai L ul the CSCE pc oijess. 

Conventional Forces in Europe (1989- ), on reductions of 
cor.ventional forces in Europe. Participants are NATO and WTO 
countries. Also referred to as the Conventional Stability Talks 
(CST). 
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Budget of the United Nations 
The regular progran jtic budgciof the Jnited Nations is approved 

by the General Assembly bienaiaily The budget is submined iniually 
by the Secretary-General and rciewed b>' a 16-meiTiber expen 
committee—the Ad visorj- Commi iee onAxInixiistr^live and Bud-
gitary Quesiions. The programmaic aspects ire reviewed by the 21-
aember Committee for P rogranm« and Cxird inat ion. 

For the 1986-1987 biennium, he bucget ippropriations, as re 
Vised in 1986, totalled $1.711,801,20), diviced iito II main categories 
ol expenditures, as follcws (in Unted Sûtes dollars): 

1. Over-all policj-making, drcctior and 
ofiliiiation 46.N8,900 

II Political and Security Coiiicil afairs, 
pcac<f.-kecping activitic: 94.625,400 

III. Political affairs, trusieeshp and 
dccalonization 30,677,700 

IV. Econcintc, social and hunaiutarim 
activiiies 477,410,900 

V. Interiutional jusuce and liw ... 27,767,700 
VI. Public infomiaion 76,(82,700 

VU. Comtnon support services tadmuistraion 
and management; confccnce aid lijrary 
services) 649.546.400 

Vni Llniicc Nations »x>nd issu; 16.758,600 
iX Staff jsscssithrat 261.259.800 
X. Capital expenditures (consriictiof, alcra-

tioft, iniprovcmciit and najor nain-
tcnancc of premises) 30.823.100 

XI Special grants (grant to U^ITARi 600,000 

Revisc^i incane «tintâtes lor th; bieninum 1986-1987. other than 
asressments on Member States, toulied $304,745,100: 

I Income from siaff assessncni 265.126,70ft 
n. Oihcr income (general tnc»nie anJ 

revenue•pri>djcing ac(i\iiies) 39,618,400 

The mail! source ot iunds for tie regu ar budget are the contri-
buiions of Member Stiucs, who are issessod or a scale specified bv 
the AsscniWy on he recommendatiai of the 16-mcmber Committee 

01 Coatribuiions. The fundantental criterion on v '̂hich the scale of 
aisessments is based is the real capacity to pay of Membff States. 
The Aisembiy has fi.xed a maximum of 25 per cent of tht budget 
fcr any one contributor and a minimum of O.OI per cent. (For scale 

Oj asjessmen s of Member Suites, see Appendices.) 

The regii ar programme budget to which these assessments apply 
covets expenses relating to substantive programmes, progranrrne sup-
port and administrative activities of the Organization both a Head-
qiariersand iround the globe. Outside the regular budget, Wember 
Sate; arc als) assessed, in accordance with a modified version of 
itc busic seal;, for the costs of the United Nations Interim -orce in 
Ltbanon and the United Nations Disengagement Obser\'er ?orce in 
tie Middle East. 

i.lany otkcr United Nations activities are financed tminly by 
vcluntary conributions outside the regular budget. These programmes 
ard funds incude the United Nations Development Progratrme, the 
Wjrld Food P ogramrne, the Off icc of the United Nations Hi{h Com-
nissioner Ibr Refugees, the United Nations Children's Find, the 
Uiittd Nations Relief and Works Agency for Palestine Reftgees in 
thi Near Cast, and the United Nations Funcl for I\>pulation Activities. 
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3i AcadeiTty ai Sciancas 

jMpRoVINE ENVIRONMENT-RELATED DECISIONS 
THROUGH Ü0DEL3 OF THE INTERACTIONS BET̂ ílíhN SlIENLES 

1. Tha naed -fnr improving the ra I at i qn.shias._amcng..jLj?at^^ 
natural "sciancas and ths human '̂ <..._.50cial„_sciar̂ ^ 

Tha anvironniental crisis is also tha orispring ot a cognitiva 

crisis. Inadequate medals of tha -̂ 'orld in the mind of social 

actors i-ake for poor anvironmant-relatad dacisions both at ^ tha 

micro- and macro-laval. Though almost all huiitan dacisions ara 

affecting the environment, we would restrain here the s^eaning of 

sn^iror>issr,t-related dacisions to three major dacisional fislds? 

(a) Decisions dealing with research lines or scisntific 

projects which have environmental impact either . directly, or 

through the technological systanis thay maka possible, 

<b) Decisions by industrial firms to dasign technological 

systems, including means of production, as well as to develop and 

commercialise products, that do have environmental inpact (which 

means almost all of them). 
(c) Decisions by public policy makers either maanr to 

regulate actions of ia) and <b) types, or aiming to 

straightforward intarvantion upon environmental problams, or 

starting public works having environmental impact. 

Whereas the world is an evolving systam of systams, human 

actions in the fields listed above still take most often as 

referenca points isolated spaca-time sections of them, ignoring 

whatever consequences may follow in neighbouring sections. Because 

of their prasuppositional orientantion, actors perceive objects 

instead of processes, discrete components instead of relations 



patterns, Tsaring cagnitivsly apart tha in this way results 

in actions risking to taar really the werId apart. 

It has recently bscaiT̂ e custCiTsary to blafn.s "this 

api Stemel cgi cal , prasuppcsi ti onal bias en the paradigni or :-nGdarn 

sciancs, with its Strang manipulative and reductionistic 

crientaticn <sae far instance Milbrath, 19:25). This is a 

simplificatian that perhaps «¿e cannct afford, even when it is 

mitigated by speaking of a dais in ant paradigm, net ax eluding the 

existance cf others. As a ¡î atter of facTi sofP.e sectors of sciance 

are reductionistic, but soma are systemic or holistic. Scma of 

them do ignore evolution, but the very kncwledge we have today of 

evolution is a product o-f science. It can even be said that 

rsductienism may be a a good approach in some lines cf research 

and policy-making, though is has dreadful ccnsequences in others, 

Contrarywise5 though it is closer to the wisdom of the 

evolutionary paradigm, holism may be sometime a poor approach. 

Lastly, even many components of the New Environmental Paradigm co 

come out of contemporary science. 

We can say therefore that the cognitive crisis fostering 

mistaken environment—related decisions Is not quite rooted in an 

absolute lack of adequate medals of the world, chargeable to a 

single scientific paradigm. It is rather to be seen in a lacking, 

f i^agmentary, or misplaced application of models which are 

somewhere available in the sciences, and cf many paradigms behind 

them. 

The roots of the cognitive crisis go deep in the natural 

science as well as in human ?< social sciences. Both groups are 

internally fragmented. Differences of world models, o-̂  

presuppositions, of paradigms, of languages, of observer's models 



i-n.-5.ks TC-r di^-ficult coirimu.nicatiens also within th.2 two graups. 

Philcsaphars of scisnca spsak rautinaly about tha two biclagias 

tThafnpsan) cr the three scclQlogiss (Bantcn) = Hcwavsr, th= split 

i3 iTiLich larger i>stNeeri tha two groups. 

As -far as snvircniTiant-ralated dacisians ara cancarnad, a 

wall-known bialagist has -framad the prcbiam qui ta prcparly. 

Natural sciancas ara hal-f blind, Thay hava changad tha wizrld 

carrying -with them only ona halt undarstanding o-f it, and nc;« ara 

met by incraasing suspicion, or straightfarward hostility, both 

because there is a mounting evidence that thay don't truly 

understand the world, and bacausa thay thamsalves ara littla 

undarstood. Cn tha other hand, hufnan !•< social sciancas ara ^ali 

mute. Thay ara well equipped to undarstand tha discontent ct a 

civilization propellad -forward too fast by natural sciancas and 

their tachnoiogicai applications. But thay do not possess aithar 

tha power, or even the words, to staer this process <Riedl, 

1985, p, 5), 

From several points o-f . viaw, that split is a condition 

har-m-ful to tha environment. Major problems in tha planetary crisis 

we are -facing are atrienabla not only to distorted relations and 

material con-flicts between over-rich and over-poor countries -

though nobody should undervalue their weight - but also to a 

way o-f thinking anchored in a much too narrow and rigid conception 

Q-f both natural and artificial systems. Too of tan, by too many 

people, life and politics, economy and society are still 

conceived, and dealt with, as a random sat of small, mechanical, 

self-enclosed entities. 

To improve many kind of environment-relatad decisions we 

nead to grow a new generation of scientists, scholars, 



politicians, managers, and perhaps consumers, who coma equippea 

from the vary start ot their carssrs with a perscnai and 

CGlIectivs mind oriented to think ot alaiost everything in tern^s at 

open, adapting, broad range, evolving complex systams. It 

iTiatter it they are "physical" or "social", natural or arti-ficial 

systems. Such a kind OT mind can only be bred by a betterment, if 

not a revolution, in the current ral at i onshi ps aj^ong and between 

natural sciences and human social sciences, 

2' Relationships between sciences: coiT̂ muni 
cooperation. or inu-graction? 

It is a matter ot course -hat in order to ameliorate tneir 

relationships, natural sciences and human social sciences should 

aim, first ot all, to increase the ccii?munication i 1 ow between them 

- actually so scarce. But what we are really interested in is not 

so much"the level and kind of information or mutual understanding 

that the human social sciences presently have about tne state ot 

natural sciences, and viceve-'-sa. Rather, what we would like -co 

know is whether something pointing toward a new cognitive approach 

to environmental problems has changed, or is likely to change, in 

the m.ethodalogy, the worldview, the ¡-esearch tools, the language 

o-f one group of sciences, because ot some exposition to tne 

corresponding elements of the other group. To bring about these 

changes, communication is a necessary but not a sufficient means, 

A different way of looking at the relationships between 

sciences is interdisciplinary cooperation. We know, tor instance, 

that to hum.anize the design of advanced technological systems, 

project groups have been established that are composed of 

scientists, engineers, sociologists, psychologists. That is called 

the joint design of technology, organisation and human resourcee. 

Joint design is a form of purposively environm.ent-related decision 

dcasn 



- where the erivirGnment i -s iiiade up of scci o-ttiuhnisy^nems 
enwrapping jabs. It is surely a better way to design tschnalcqical 
systa<T!s, in ca;T,pa.ri3an to the camman situation wherein these 
systems are designed without any saricus ccnsidsrati=n cf the 
human and social problems they are likely to raise. Then social 
scientists are called on, a-f ter-tha-f act, to explain the "hUiTian 
consequences of technology". 

From the perspective sketched in the former section the 
concept of interdisciplinary cooperation does have limitations, 
however. It is true that it includes the idea of a science 
adjusting its own proceedings to meet half-way the requirements of 

/ 

other sciences involved in a common project. But it does not 
include the idea of a science which is going to establish, change, 
or exchange some of its basic elements, or the relations between 
them, because of the reflexive confrontation with another science. 
In the concept of interdisciplinary cooperation each science 
appears as a fixed entity, conversing with other sciences without 
any deep affect on itself following from the conversation. 

The contrary is implied by the concept of interaction. Asking 
in which ways the natural sciences on one side, and the hun̂ an S( 
social sciences on the other side, do interact v̂ ith each other, 
means asking in which ways they define their own identity in front 
of the other group of sciences? what kind of exchanges is 
observable, or inferrable, between them; which are the prospects 
for inner changes in one group when the interaction with the other 
group follows some specific patterns. Thus the concept of 
interaction looks mora promising than those of communication or 
interdisciplinary cooperation when one whishes to think 
effectively about ways of am.el iorating the relationships between 



the two groups cf ^-i-ncas, in crdsr to ifr̂ prave tha quality c-

en vi ronmers t-ral atad dac i 5 i ens, 
3. Towards a mocel -far building jJltgractLgn nicdals 

If ana wants tc unaarstand and ccgnttivaly control tha 

great variety o-f interactions which can be actually observad, or 

theoretically canceivad, between natural and hû r̂ an social 

sciences, the first thing to da is to avoid tha unaware 

submittanca to a model nuoncpoly (Bratan, 19S3) . In tha last 

century or so, quite a number of scholars hava sugqastad aither 

explicit or implicit models, aither ei-npirical or normative ones of 

tha interactions betwean tha two groups of sciancas, Whoia 

scientific ganaratios hava submitted themsalvas to tha dominance 

of ona or the other of those models, foreclosing any chanca of 

dialogue with other models. If our goal is to ra-sstablisn and 

develop this dialogue, and together with it the dialogue batwaan 

the natural sciences and the human Z>. social sci ancas, we ¡rust 

reconstruct the most meaningful models of intaraction between -na 

natural sciences and the human social sciences v^hicn are to ba 

found in, or may be extractad -fram, the current literature. And 

that iTiust be done in such a way that the chances of a conscious, 

purposeful choice of scientific tools belonging to the two groups 

of sciences are substantially increased. On this should be 

grounded batter decision-making processes in several fi aids tnat 

are enviranmentally relevant. 

Even a cursory overview of the matter is enough to show that 

the number of interaction models between sciences is going to ba 

very large. This just means that we need a large quantity of 

conceptual ordering machines strong enough to introduce a fairly 

acceptable amount of intelligibility in the space of th e 



interactions between two very dit-farsnt group a-t sciancas, as 

that space has basn dafinad by very di-ffarant traditions and lines 

o-f thought. These ordering machines should be co-T,parabIs with each 

other - which means that even them have to be first generated by 

an ordering meta-machine; that is, by a model for building 

interaction models. 

The conceptual machine I suggest to usa for raccnstructing 

interaction models between sciences is no less than fiva-1ayarad. 

For developing this conceptual meta-machina Î take as scurca 

models the hypertext systems, and the frame systams. Both are 

symbolic structures for representing kno^iedgs in a computer, A 

hypartaxt is a computerized system that enables tha use-̂  to 

navigate am.ong large amounts of information modules, eKploiting at 

his/her will the routes afforded by a network connecting in 

several ways all the modules (Ccnklin, 1997), A frame system - in 

a much smaller scale, a typical tool of artificial intelligenca -

can be looked at as a hypertext having a predafinad, standard 

structure. 

I would like to add that I have taken the hypertsKt systems 

and the frame systams as source models not only bscausa this can 

be a helpful heuristic device to devalcp an ordering meta-machina 

in tha field of interaction between sciences, I think that in a 

not too far future it will be possible to devalcp real hyparta;<t-

and fram.e systems to study, to better ¡understand and to teach the 

intaractions between natural and human S< social sciencas. 

Our hypertextual frame system meant to generate interaction 

models between sciences would work this way? 

<1) It would contain a general m.odel of science developad as 

a special kind of hypartextual frame. This means to pinpoint the 



main typas o-f (emptyí ncdss that may bs cDsa-vad in any scis-ce? 

to establish structural links among tham; ta develop a parser able 

to take the written materials, the protocols of a science, and 

distributing thaiTi ainang the nodes (or openings) and the links of 

the hypertext (cr frame). All in all, this part of the system 

would not properly look like as an hypertext, but, rather, as a 

tool for developing diesimilar orders of hyperteKte. Le" us call 

it a 5th o^dar hypertext, or a hypsrtext-cum-frame generator. The 

em.pty m.odal of a science would then be a Ist order hyperreKt, tnat 

is, a frame system waiting with its openings (such as facets or 

slots) for modules o^ information to fill them up, 

<2) The above-said tool tc generate interaction medals wcula 

take the empty model of a science <whose description is heresy 

omitted)? it would proceed to load it twice, t.hat is, it would 

produce two empirical instances of the model, cne loaded with the 

parameters of a natural science, the other loaded with the 

parameters of a human/social science. Each of the latter, leaded 

m.odeis would be a 2nd order hypertextual frame, 

<3) Lastly, the tool would generate a 4rd order hypertext, 

that is, a hypertext-cum-frams comparator, having the capacity to 

match the two leaded models of sciences - both of them structured 

as hypertextual frames - and to analyze the exchanges between the 

different components of each science. Upon every application of 

this 4rd order hypertext, the final result would be a 3rd order 

hypertext, that is, a doub1e/specular hypertextual frame or 

frame system., allowing the user to follow and control all these 

exchanges. The latter would precisely be an interaction model of 

the two sciences taken into account, 

4. Interaction models not neutral 



When one choasas an interaction model avsn marsi y with tha 

goal to understand in an ardarly anc plausible way tha 

t̂ sl atianshi ps between a natural and a hu;T,an or social scierca, 

he/she does, willy-nilly, several things at once. One aMpressas a 

value judgment about the respective degree o- intellectual 

rationality exhibited by the two sciences. One ranks the two 

sciences according to some implicit or explicit criterion. One 

confers a degree of legitimation to a given language and a given 

technique for producing acceptable text, thus de-1 agi ti ;Tat i ng 

other language and techniques. Gne opens on behalf of himself or 

herself, or of his/her kin, the way to some strategy, whila 

closing down a few ethers. Also, one suggests tha means and values 

by which the ycunger disciples of tha two sciences are t.o ba 

judged by their majors. One increases or decreases his/her chances 

of getting public or private resources. 

Most environment-related decisions, as defined at tha 

beginning, are quite sensitive to variations of interaction 

models underlying them. Take for instance the decision to build, 

cr not, a power plant, and, eventually, one of a kind in place o^ 

a different one. Policy makers endorsing tne model based on the 

priority of physics (section 6) will give littla weight to 

conservationists arguments remembering the danger of reasoning on 

eco-systems as they were collections of sparse rings, instead of 

being fine-textured nets extending in all directions. Should they 

endorse instead tha rethorical model of sciences (not discussed 

here), the force of all the technical and economic arguments would 

fade away. 
5. Different functions of interaction models 



Actually, all intaractian mcaals car. always bs knowingly 

looked at -frai?. dif-farant angles; and, accsrding tc tha angles thsy 

ars lacked ^ram, thay fulfill dif-F ar ent -Functions. Far an 

observar a-f the intaractians between sciancas, thsy ara gs.naral 

ordering machines. Sometime the prattctioner of any scisnca will 

choasa one of tham to dascriba whan ha./sha beliavss to ba the 

currant status of his/her scianca and its ralati-ons i^ith aths-s. 

In . bath casas tha m-acsls work lika descri pti ons. But i .n tns: 

strategies cf the social actors interacting on the scare of this 

or that sciance thay can be used as prescriptions cf what a 

science must be, and how its relationship with othsr sciances 

should ba ooncaivad and man.agad. 

Those prescriptions can ba vary strong whan applisd to tha 

field of a scianca's social raproduction, within tha acadeT^y as 

î iall as in research institutions. Tha 5a?na Tiodals can ba usad to 

compete more successfully in the distribution of rsscurcas 

allocate to scianca by public and private agancias. Historical1y, 

a few interaction models have also been used by authcritariar 

st-ates in order to fostar the ideology's cont'̂ -ol ov.=r th = 

scientific community. 

To the purposes discussad hara, intaraction mooels can ae 

used to improva the cognitive capabilities making up tha 

background of decisions takan in many tialds of broad 

environm.ental interest. Some interaction models could halp to 

develop research lines, scientific theories and industrial 

practices better fit to com.prehend and respect tha intricacies o-? 

ecosystems, with their biological, psychological, social and 

cultural components. Other models would contribute to increase tha 

practical rationality - as opposed to the instrumental - of policy 



makers. Tha same models would help, on the whcls, to profoundly 

transform the pattern of higher education, up to now grounded on 

the assumption that reality is truly organized as an inventory of 

university departments. Seme of these possible uses of interaction 

models will be sketched in the last sections of this paper. 

As told above, the number of interaction models brougnt 

about by the ordering meta-machine I am offering tc discussion is 

too large to be fully presented within the space of this essay, 

Therefore, only a reduced set of them will be introduc-d in the 

next sections. 

6. The interaction model arcunded on thg.._.egi.5tso]cyj3gl.cal„ŝ ^ 
of physical sciences 

The oldest, -full—fledged interaction medal between natural 

and human -V. -social sciences is the one which assumes as a matter 

of fact that the highest form of cognitive rationality is that 

embodied in the physical sciences. In compliance with this modal, 

the human and social sciences should just try to adopt, as far as 

they can, the world models, the instructions for prcducing 

legitimate observations, as well as the language and the 

interpretative methods, that have been developed by physicists. 

This model has found a thorough and most influential codification 

in the System of Logic by John Stuart Mill, mors than a century 

ago: "The backward state of the Moral Sciences can only be 

remedied by applying to them the methods of Physical Sciences, 

duly extended and generalized", (Stuart Mill, 1S72, p. XVI. For a 

full elaboration of this statement, see the whole of Book vl, p, 

545 ff.). 

A fundamental presupposition of this model is that the human 

?•< social sciences lay backmsrd. When compared to physical 

sciences, their underdevelopment is clearly imputable to a 



mathacclcgical ds+icit, not to a suppcsaa sp-sciaity cf nature c-? 

their subject-mattar. Tha priority-af-physics modal has been 

revised and raf inad by saveral di-r-ferant threads c-f logical 

positivism in tha period running irom tha early thirties to tha 

middle sixties <Ayar, 1959; E. Nagsl , 1961; Han^pal , 1965). In tha 

human and social sciences it has been, in tha same period, on a o-f 

the dominant research approaches (Sailino, 1988). Since then it 

has been declared dead quite a number o-f times, but a closar look 

at what happens today in several human and social sciences would 

bring to a very di-f-ferant conclusion. 

Under tha shadow of this interaction modal, tha human 

sciences should -first o-i all import, without any modification, tha 

language and themes of the natural sciences. To tha former as to 

the 1 attar belongs a lexicon whose key words are; variables, 

dependent and independent; patterns of scientific sxplanatxcn; 

causal laws and universals; experiment and control groups; 

abstractions and generalizations; statistical tests and dagrees of 

significance; correlation coefficients, and so on. The techniques 

for producing plausible or acceptable texts should follow along 

the sama linas. 

A few minor arrangements have been provided in order to take 

into account soma minor peculiarities of the human sciences, such 

as tha possibility that what paopla think of thair situations can 

make a differance to explain their bahavior. Yaars ago Hampal want 

so far as to modify his well-known explanation scheme, formerly 

rigidly deductive, so that it could accept evan statistical laws, 

believed to be fittar -for the fiald of social phanom.ena. But the 

overall model has not changed at all, up to the prasant day. 



Hs/sha who thinks that this intsractian inodsl is an tna «.ay 

out, as we said, should chack his/hsr bslia-f against such -Facts 

as: 

the cc-ntsnts at iT.etihcdalogy caursss in saciolcgy in Italy-, 

in West Germany, in USA; 

the extremely pai-.jerful grip that psychcmatric-statistical 

psychalogy has wan in the American academy, and lately even in 

Italy; 

- the number of saciolagical general works in current use 

whose -first chapter, or first volume, start with exposing 

"apistemological preiHises" of rather strict nea-posi ti vi sti c brand 

fGiesen and Schmid, 1976; Wallace, 1933). 

- the dominant position of sconofretri cs and othar 

mathefnatical branches of economics, whose effort tc model 

themselves according to the physical sciences ideal has possioly 

no peer am,ang the social sciences. In Italy, the dominancs 

achieved by mathematically oriented economics has recently 

triggered a public pronouncement by leading economists, Kay issue 

was: mathematical economics does not understand the problem of 

limits to growth, and its environmental and political 

implications, either, 
7= The programs for a unified science and their implicatiens,for 

ttl^ interaction between sciences 
Notwithstanding a remarkable number of forerunners and 

descendants, the very idea of a unified science appears first and 

foremost connected with the philosophical school of logical 

empiricism or positivism, inclusive of its european and american 

branchings. In the thirties that idea has taken the shape of a 

"Movement for Unified Science" (MUS), whose essays have found 

their way to the public through periodicals such as Erkenntis 



(sines 1931), the Journal of Unzfi-sd Science, tha callscticn 

Einheits;^isseT^schaft-, and, since 193S in Chicago, tnrcugn tne 

twenty ^anagraphs ct ths Encyclopsdia of Unifiad Sczencs, As a 

raal circle a-f schclars, tha MUS was virtually daad at the and CT 

WW II, but its basic idea held an. 
Roughly reconstructed ih cur perspective, the hyperteKtual 

frame of sciance built by this philoscphical maveniant would lock 

this way, at least on tha surface. Tha upper nodes are quite a-r̂ pty 

of world models, that is - in the ?1U5' language - fi^etaphysical 

assumptions. Other nodes are -fillad in mainly by themes suggested 

by physics, such as the principle o-f causality rejecting any nints 

o-f action-at-a-distanca. Lo^^er nodas contain cotripound arc basic 

incdals that di-fî er by contents, as a +uncticn of the applxcaticn 

domain, but which have been built and assemblad by using sat o-f 

instructions strictly analogous. 
The whole frame is staunchly poised on tha ncdas o-? 

observational and formal languages. If anything, tha MUS and his 

followers, down to contemporaries, thought of unifying t^e 

sciences thanks to the reduction of all cognitive problems to 

listings of sensory axperiences, that is, empirical obsarvationsi 

and, first of all, through the unification of languages. The key 

motto of the whole movement could well be this statemant worked 

out in Erkenntis as early as 1931: "For the construction of 

unified science a unified language, with its unifiad syntax, is 

required," (Neurath, 19315. 

This particular program for a unified sciance means that 

there has to be only a legal kind of frame for all sciences. 

Putting face-to-faca the frames representing, say, a branch OT 

physics, and a branch of sociology, each frame would appear as 



.=5 U T stracturaily mirrarad by tha athar. Oniy ths cantsnti 

Gbservatians, cr of basic and canipoand medals, î culd appear 

di-f-ferant; but thay would- hava baan ganaratad by tha saiTsa sets c-? 

instruct!ans. Tha highast lave! of intaractian batî saan the two 

grcLips a-f sciancas^ bardaring on nuclear -fu-aicn, would thus be 

reached. 

On the si da o-f the human 3« social sciences, one a-f tha sncst 

in-fluential supporters o-f the idaa o-f a unified science has bean 

the socialagist George A, Lundberg. To him, "natural" and 

"physical" were merely -words by which we describe a ralativaly 

objectiva, intersubjective, type o-f adjustment to anvironrnental 

phenomena, Viceversa, "social", "cultural", "¡cental", and 

"spiritual" describe situations to which we maka at prs-jsnt a 

relative subjective and emotional type of ad just men 11: for 

instance, wars, revolutions, and crime. The trouble is that tha 

latter terms, "instead o-f being regarded as describing a.,, type 

of adjustment, are likewise attr ibatsd to data as iTihersnt 

charactsristics. The result ot this semantic confusion has baan a 

most fTiischiavous separation of- fields of knowledge into tha 

<<natural>> and <<physlcal>> on tha one hand as against tha 

<<sacial>> and <<cul tural (mental, nons-naterial , spiritual) on 

the other." (Lundberg, 1939, p. 10, En^phasis in the taxt) . 

Ideas never die. Both the model of a unified scianca on 

physicalistic ground, and the model of human social sciences 

mimicring the knowledge structure of physics, ara still with us, 

on both sides of the two scientific cultures whose interaction wa 

are trying to understand. Therefore they still deserve to ba 

carefully discussed in any examination of the relationships 

between natural sciences and huasan ?-i social sciences. Witness 
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t h i s p a s s a g e i^roni a uisst r e c e n t b o o k on l i t e r a r y t h e o r y : " W h a t is 

m e a n t fay 'uni-ficaticn' , t h e n , is t h e p o s s i b i l i t y t h a t san»s ot t h e 

m o s t b a s i o p r i n c i p l e s of n a t u r a l scienti-fic r e s e a r c h , a s w e l l a s 

s o m e or t h e p h y s i c a l a n d l i f e s c i e n c e s ' speci-Pic f i n d i n g s , m u s t 

p l a y a -fundamental r o l e in t h e c o n s t i t u t i o n of a n y g e n u i n e h u m a n 

s c i e n c e . " ( L i v i n g s t o n , 1 9 9 8 , p . 1 4 3 ) . 

a . V a r i e t i e s of t h e t r a n s f e r a b i 1 i t y _ j n g ^ l . 

T h e t w o - w a y s t r a n s f e r b e t w e e n n a t u r a l a n d huir.an s o c i a l 

s c i e n c e s of w o r l d m o d e l s , b a s i c and c o m p o u n d m o d e l s , i n s t r u c t i o n s 

f o r d o i n g a s f o r i n t e r p r e t i n g o b s e r v a t i o n s , a n d l a n g u a g e s , h a s 

a l o n g h i s t o r y , w i t h m a n y f a s c i n a t i n g c h a p t e r s . O n e of t h e 

r i c h e s t , and e v e n t h e l e s s u n d e r s t o o d b y t h e c o m m u n i t y o-? 

c o n t e m p o r a r y n a t u r a l a n d h u m a n s c i e n t i s t s , is t h e c h a p t e r on 

e v o l u t i oni s m . 

E v o l u t i o n i s m h a d i t s r o o t s in t h e c o n c e p t i o n s of m i n d , 

r e a s o n a n d m o r a l b e h a v i o r d e v e l o p e d b y t h e p h i i o s c p h y of n a t u r e -

a h u m a n s c i e n c e , if a n y - in t h e s e v e n t e e n t h c e n t u r y arid t h e f i r s t 

half of t h e e i g h t e e n t h . T h e d a r w i n i a n t h e o r y of e v o l u t i o n b y 

n a t u r a l s e l e c t i o n w o u l d h a v e b e e n s i m p l y u n t h i n k a b l e w i t h c u t t h i s 

b a c k g r o u n d . A f t e r D a r w i n , a n d w e l l t h r o u g h t h e X X t h c e n t u r y , man 

v a r i e t i e s of e v o l u t i o n i s m h a v e b e e n a p p l i e d to s o c i a l p r o c e s s e s , 

b o t h in a n t h r o p o l o g y ( D a r l i n g t o n , 1969; D a r c y R i b e i r o , 1968) and 

s o c i o l o g y ( P a r s o n s , 1 9 6 6 , 1 9 7 1 ) . T h e c r i t i c i s m a n d d e f e n s e of 

X l X t h c e n t u r y a n d e a r l y XXth c e n t u r y s o c i a l e v o l u t i o n i s m a r e far 

f r o m s e t t l i n g d o w n (see R i c h a r d s , 1 9 3 7 ) , b u t w e a r e h e r e m o r e 

i n t e r e s t e d in w h a t i s h a p p e n i n g t o d a y . 

T h e p r e s e n t s i t u a t i o n is f a i r l y d i f f e r e n t . In t h e l a s t c o u p l e 

of d e c a d e s a s i z a b l e n u m b e r of m.odels o r t h e o r i e s h a v e b e e n 

i m p o r t e d f r o m t h e n a t u r a l s c i e n c e s to t h e h u m a n .?< s o c i a l s c i e n c e s . 

V 



m u c h (Tiare t h a n t h a o t h e r w a y a r o u n d . H o s t ct t h s i m p o r t h a s b s e n 

l i n g u i s t i c , a n d a t a r a t h e r s u p e r f i c i a l l e v e l of t h e l a n g u a g e 

i n v o l v e d . L e s s s o a s -far a s c o m p l é t a m o d e l s , a n d t h e t e c h n i q u e s 

^ c r p r o d u c i n g t h e m , a r e c o n c e r n e d . A t a n y r a t e t h e d i f f u s i o n of 

s u c h c o n c e p t u a l e n t i t i e s f l a w i n g f r a m t h e s o - c a l l e d h a r d s c i e n c e s 

t o w a r d t h e s o - c a l l e d s o f t o n e s h a s b e e n v e r y i m p r e s s i v e . 

A t t h e t o p of t h e l i s t o n e c a n f i n d c a t a s t r o p h e t h e o r y ? s u c h 

c o n c e p t s a s d i s c o n t i n u i t y a n d c h a o t i c t r a n s i t i o n s ; t h e o r d e r -

e m e r g i n g - f r o m - d i s o r d e r i d e a ; t h e c o n c e p t of a u t c p o i e s i s ? t h a 

t h e o r y af d i s s i p a t i v e s t r u c t u r e s ; t h e r e l a t e d c o n c e p t s af s e l f -

o r g a n i z a t i o n of n o n - e q u i l i b r i u m s y s t e m s ; t h e b i o l o g i c a l b a s i s of 

s o c i a l b e h a v i o r , a n d s e v e r a l o t h e r s . T h i s 1 i n g u i s t i c - t a x t u a l 

i m p o r t froRi t h e n a t u r a l t o t h e h u m a n s c i e n c e s h a s a l r e a d y 

s t i m u l a t e d t h e p r o d u c t i o n of m a n y p a p e r s d e a l i n g w i t h t h e 

p r o b l e m s , t h e l i m i t a t i o n s a n d t h e a d j u s t m e n t s i m p l i e d b y t h e 

t r a n s f e r a b i l i t y of s c i e n t i f i c m o d e l s t o t h e a n a l y s i s of s o c i a l 

p r o c e s s e s ( M a y n t z , 1 9 8 3 ) . 

H o w e v e r , t h e t r o u b l e s w i t h t h e c o n t e m p o r a r y p a t t e r n s of 

t r a n s f e r a b i l i t y a r e n o t m i n o r o n e s . F i r s t of all t h e t r a n s f e r 

s e e m s t o b e j u s t o n e w a y , f r o m t h e n a t u r a l t o t h e h u m a n a n d 

s o c i a l s c i e n c e s . S o f a r a s I h a v e b e e n a b l e t o c h e c k , n o t a 

s i n g l e m o d e l of s o m e r e l e v a n c e in t h e h u m a n Si s o c i a l s c i e n c e s h a s , 

s o f a r , f o u n d a p l a c e in t h e w o r k s w h e r e f r o m t h e f l o w of i m p o r t s 

m o s t l y c o m e s . W h a t h a s h a p p e n e d i s t h a t in t h e s e w o r k s a c h a p t e r 

i s f r e q u e n t l y i n s e r t e d s o m e w h e r e t o s h o w h o w t h a t b r a n d n e w 

n a t u r a l s c i e n c e t h e o r y o r m o d e l c o u l d b e b e a u t i f u l l y a p p l i e d , 

a m o n g o t h e r m a t t e r s , e v e n t o s o c i a l o r p s y c h o l o g i c a l p h e n o m e n a 

( L a b o r i t , 1 9 8 0 ; Thorn, 1 9 8 0 , c h a p . 13); p r e t t y o f t e n y i e l d i n g 

r e s u l t s , I d a r e s a y , m i l d l y d i s a p p o i n t i n g f o r t h e p r o p o s e d t h e o r y . 



Another trouble is that the import is mostly at the 

linguistic variety. In the indesos of a number oí contamporary 

sociological books, wo^-ds such as "autapaiesis" or "selt-

organization" are by now fnore -frequent than, say, ^'social classes" 

ar "group dynamics", but the transfer stops there. No additional 

i n-F or mat i on, nor a different pattern 0+ ei<pl anati on , or a more 

esthetic text either is oi-fared by the imported model. One can 

-find, -For instance, catastrophe theory applied to the collapse a+ 

social-economic -formations with the purpose o-f improving on the 

marxist theory o-f the same phenomenon, but the result has been so 

far a more obscure and mora akward version o-f the same thing (??, 

19??). 

When the import -from the natural sciences is made of te:;ts -

i, e., arguments aiming to connect in a plausible way sets o-f 

observations and/or models not originally connected - rather than 

just linguistic -forms, another di-f-ficulty shows up. The imparted 

or transferred pieces of natural sciences models or texts look 

quite patently as alien bodies in the texture of the importing 

teíít, a bit like pages of completely different books mixed up and 

bound together in a messy printing shop. ^4Qtwithstanding its 

attractiveness as a strategic instrument apt to carve up new 

niches for new variants of conceptual entities, the 

transferability model surely is not outstanding because of the 

estethic properties of its products. 

9. Varieties of the common ancestor mg_dM, 

The background idea of the common ancestor model can be 

described as follows. Both in the natural and in the human 

sciences, there are models and theories uihich can be interpreted 

as being special instances, or local applications, of much more 



general madels and theories, Shculd the latter be battier krawn, 

they would permit to improve the quality o-f the descendants. In 

most cases the ancestcrship is chrcnological, as real 

ancestorships should be. 

In comparison to the trans-farabi 1 ity model, the rslationships 

- and the interaction patterns which go with them - between 

natural and hunrsan Z< social sciences looks here very di-f-farsnt. 

There are no conceptual migrations or -flows o-f iiiiport-expcrt 

between them. The relationships would be one of -fairly close 

homology, as it happens with organisms, or parts o-f them, 

belonging to di-f-ferent species that came down not tco long ago 

-froffl a cladistic split o-f a more ancient species. Thank to the 

common ancestorship the interaction between the two kinds c-t. 

entities should be facilitated, being as natural as the 

interaction, say, between two very close species of priiiiates. 

In the history and present condition of cur two groups of 

sciences one can individuate several different varieties of the 

common ancestor model. Even here I shall be forced, because of 

space limits, to circumscribe the exploration to just a couple 

of meaningful cases. In both cases the common ancestor is the 

theory of evolution through natural selection. 

1 The phyloqenetic model 

In one variety of the common ancestor model grounded in the 

theory of evolution, which I call the phylogenetic model, the 

mental processes underlying both the natural and the human 

sciences in their present condition are interpreted as being 

specializations of older biological processes, not only proto-

human but even pre-human (Langer, 1967-19S2). In some 

interpretations of this sub-model the split between natural 
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sciences and h-aman sciences is believed ts ra-rlect an ancient 

split in the human brain's capacity ta deal at once with different 

sets of causes, those "pushing" (efficient, material) and these 

"attracting" (design, gcal) (Riedl, 1930, 1995). Frcm this point 

of view, there is a physiological relationship between natural and 

human sciences that is built in the human brain, but which has 

been temporarily interrupted cr darkened. 

According to the phylcgenetic iiicdel , "each living structure 

contains a stored knowledge, a sort of judgment upon the laws 

under which it exists. Together with identical replication, and 

therefore with reproducticn, that carries the meaning of a 

preventive judgment upon the laws tc which the next generation 

will be exposed. With the repetition cf individual life 

conditions, it follows beside from it a persistence of pre-formed 

expectations and judgments Through all this, it takes place 

in some sense a selection of rational world images, consisting in 

a system of pre-farmed practical judgments about the segment of 

real world that happens to be relevant at the moment" (Riedl, 

1931, pp. 103-109). 

So, living systems have segmented perceptions of the real 

world. They make experience of the existence of natural forces? 

they also know that behavior has a direction, does have goals. Tha 

co-evolution of biology and culture has deepened the split. 

Thinking about first causes has given raise to natural sciences; 

the reflective consciousness of ultimate goal has brought about 

the human sciences (Riedl, 1935, pp. 5). The problem we are facing 

now is how to re-compose the split. In conformity with tc the 

position so far sketched, one main road to reach that goal wculd 

be the study of the biology of cognition. 



' 2 Thg avolu-tionarv api stsmclogy fno.d.g.1. 

Notwithstanding soma similarities, also depanding an a cGmiTicn 

ancestor, the avolutianary api sternal cgy model <EEii) must nou be 

can-Fused with the phylogenatic model (Vallmar, in Riedi and 

Wuketits, 1937); usually, it is. I-f properly understood, EEî  

cannot be saen at all as a trans-far of the darwinian (or nao-

darvjinian) theory of evolution through natural selection to the 

hiJiTian and social ' sciences. The issue could be better describad in 

the following way. Darwin did not discover a biological theory 

that thereafter somebody thought to ba transferable to the human 

sciencas (this matter, of course, would belong to tha 

transferability mod&l). Rather, he discovered a general method for 

the study of all living systems, including the cultural ones. 

From this viewpoint, Darwin happened to stumble, so to spaak, 

within the field that was his own - the biological field - against 

a much mors general theory of the evolution of any kind of 

information-processing and acting systems. Therefore we should not 

try to apply or transfer anything from biology. Instead, we should 

try to better understand the darwinian m.ethod, with the goal to 

cast mare light on the meta-thaory lying behind or above it. 

Fundamentally, EEM states that "evolution - even in its 

biological aspacts - is a knowledge process, and that tha natural-

salaction paradigm for such knowledge incramants can 

generalized to other epistemic activities, such as laarning 

thought, and science." (Campbell, in Radnitzky and Bartley, p. 

47). The advantages of this model for im.proving tha interaction 

between the natural sciences and the human & social sciences 

should be self-evident. If, notwithstanding local adjustments, 

the same paradigm, together with a fair set of models and thaorias 

ba 

i 



compatibis with it, can be used ta dascribs and explain bath the 

dynamics o-f the sub j set-mat tar oi a scienca, aud that ct tha 

models and thecries dascribing and explaining that subjact-

matter? and it tha process can be strictly analogous both in tha 

natural sciences and in the human 8s social sciences, a power-fui 

bridge - indsed, quite a number of bridges - would be permanently 

cast between the two groups of sciences. Most -Fields of 

anvlronment-r-el ated decisions would benefit -from this. 

10. The cross—tertilirati on model 

There is at least one domain where tha interaction between 

natural and human sciences has brough about a real cross-

fertilization among a fair lot of them. It is the domain cf the 

cognitive sciences. In it have converged -many threads of 

philosophy? psychology? computer science; computational theory? 

neurosciences? linguistics; anthropology, and Artificial 

Intelligence (Gardner, 1985). Most of these threads have been 

deeply m.odified by the interaction with the others of the list. 

I believe it is substantially wrong - as it has been stated 

among others by Varala (1987) - to present the several research 

programs presently active in this domain as subsequent, 

progressive stages of scientific progress. The computational, the 

connectionist . and the neural-darwinist programs are just different 

lines of researches, or differently oriented approaches, ea 

them going back at least half a century. The computatianal i 

top-down approach. It tells the researcher, broadly speaking, 

start with cognitive processes, and see how deep you can go in the 

study of mind/brain processes. Tha connectionist and the neural-

darwinist are bottom-up approaches. They say, start with the 

functioning of neurons, and see how far up you can go in 

-H nf 

a 



undsrstanding the genasis oi concepts and images. It can also be 

added that sc long as much as 95% ai all Artificial Intslligancs 

programs are computatianal, and have been developed by dsvicing 

new languages -for traditional hardware. Ccnnecticnists and neural 

darwlnists, to the contrarvs are working mora on the hardware 

side, and their programs are still in the experimental iaboratcry 

stage. 

So tar, we have depicted a very meaning-tul interaction 

models between sciences, though several others could easily join 

the list. Now, let us see to which uses they might be purpcsetully 

applied, in the perspective o-f environment-relatad decisions, 

11 - The purpose-ful uses o-f interaction models 

This paper suggests two complementary hypothesis! Ca) several 

kinds o-f interaction models between sciences are anyhow 

purpose-fully used, vocally or silently, in order to pursue varied 

goals in sciences' social and cultural li-fe; (b) it is feasible 

to use with a higher degree of awareness many interaction models 

in order to improve the joint application of natural sciences and 

human ?y. social sciences to envircnment-ral atad decisions in 

research, industry and policy-making. Such an application cannot 

be separated from a cultural and organizational reform of the 

sciences; and to a novel structuration of the scientific curricula 

in higher education institutions. Let us spell more largely what 

all this might mean. 
11.1 Choosing among interaction models for theory-building 

purposes 
We started by asserting that interaction models are 

consciously and unconsciously used, or purposefully built, to 

serve several different goals. They can be developed as 

conceptual ordering machines. In' many ways, they are believed in 



bath far dascriptive or prsscriptiva purpcsss= Thay ara also 

dslibarataly chassn, and svantually axploitad, rcr stratagic 

purpcsas, as wall as instrusT.ants -for dacisiona. Qna al̂ iiast 

untriad strategy regards the possibility a+ building imprcved 

scientific theories, both in natural sciences and in human :!t 

social sciences, or even cutting transversal ly through tha-ii, 

thanks to the adaption of naw - at least, locally new - modela of 

interaction batwaen tha two groups of sciancss. 

Several kinds of theoretical improvements are actually to be 

expected in both groups^ so much as across them, from a focused 

intensification of trans-disciplinary aKchangas. Just a few can be 

suggestad here; 

* More efficient theories could ba davalcpad, in terms o-

prediction, diagnosis, explanation, in fields (for instanca, tha 

socio-spatial distribution of major diseases), where soma lavéis 

are presently covered by natural sciences (for instance biology), 

and other levels are covered from social sciences (for instanca, 

aconoinics, or geography), with a huga uncoverad ground still lying 

bare between tham. 

* Broader synergatic thaorias could be developed, taking into 

account, in a fuller systemic perspective, a larger spactrum of 

events, "physical" as well as "human", "biological" as well as 

"social" and "cultural". Such a kind of synergatic theories ara 

urgently needed for the design of intrinsically safa camplax 

technological systems. We know that according to the New 

Environmental Paradigm these are systems that should not ba 

planned and built. They are, anyway. So the problem of making tham 

safer is going to be with us for a long time. 



* It would ba higher the chanca, tc-dsy cn.ly dimly dawning, ta 

alabars.te theariss at complex 3 Q C i a - t 2 c h n i c a l - e c a n a f n i c systsiv.s, 

able to ¡Thatch develcpm.ent with a steady stats gaa-ecsnamy = 

Develcpiiient here ? T ? e a n - 3 growth in the standards at living with 

special regard to the now underpri vi 1 aged inassas o-f peep is - a 

problem o-f three continents and a hal-f. A steady 5tat>3 geo-

eccnomy means reducing the destructive ccnsampticn at nan 

renewable resources together with the weight iinpcsed to the 

carrying capacity at the environment. 

* Better theories could be developed -for acting T.ore 

rationally in selecting positions (that is, posing problems and 

taking sides) , both -for ethical reasons and as a presupposition 

-for practical action <Radnitkzy and Bartley, 1933). In Italy, 

among other countries, the all-around lack o+ rationality in 

selecting positions has made so -far a ¡ress o-f the discussion about 

the energy problem, and has been choking for forty years any 

serious debate about a national strategy and the nation-ai 

priorities therefrom ensuing. 

From the very beginning our argument has been that one pre-

requisite of the theorethical improvements sketched just above 

would consist in closing at ssi^sral different Isi^els and on 

different planes the split between the natural sciences and 

human social sciences. This cannot be possibly done by using 

just one interaction model. A few coordinated interaction models 

should be m.obilized. Surely, both the phylogenetic model (PM) and 

the evolutionary epistemology model (EEM) should be used in order 

to clarify and modify on both sides, if necessary, 

presuppositions, world models, themes. At lower levels in the 

frame system of the sciences involved in a gi'ven interaction 



pattarn, both the trans-f arsbi 1 i ty ircdel and tha crcss-

fertilizatian modal could ba usa-ful -for exchanging and re-working 

sciurce models, perhaps mora than ismpty) basic c-r cc^pcund 

modals. 

Tha sanie models' would also ba pra-fitabla toward tha goal of 

reducing the syntactic and sarnantic spread, or gap, batwaan 

diverse proprietary languages. But the use o+ this lower-laval 

models - that is, dealing with lower alaments in tha frai-na system 

Q-f a science - should be carei^ully control lad for coherence ana 

compatibility -frofii the higher-level models, such as PM and EEH. 
11.2 Choosing afnono interact i on models tor PollcyiiillgM-QS. 

purposas 

In the last -few decades tha insurgency o-f, and a naval 

sensitivity to, problems of planetary ¡r-agnitude have stirred mary 

people - but only a minority, so far, o-f pol i cy-makars and 

scientists - to speak about the necessity to develop a naw 

orientation in ail sciences. One key word in the movements for 

scientific re-?arm is science for survival through increased 

adaptation of socio-technical systems tc the environment, Tha key 

problem is seen in the enlargement o-f tha domain taken into 

account by any scientist when pursuing his/her linas of research. 

The spectrum of consequences anticipated must be substantially 

broadened. Steering large socio-technical systems with satisficinq 

effectiveness, while minimizing the environmental im.pact, asks for 

more efficient theories of global systems. 

In the former section we have seen that the purposeful usas 

of interaction models between sciences could open up new 

opportunities for improving in the aforesaid direction several 

species of scientific theories. In a policy-making perspective, 

other pre-requisites must be pulled into action, f̂ ost of them are 



amenable to a sei t-cri ti cal , rarlaxive attitude in the field c-f 

-finalization o-f scisnti-fic progress that pol i cy-n^akers should try 

to assume. The pal i cy-iT.akers should know that the final is at ion of 

science to palicy-making goals in an open society - a willful 

popperian quotation - must now be grounded in the development of 

wholly new species of concepts, models, and theories. The breeding 

ground for them can only be the integration of natural and social 

scientific research, overcoming the traditional demarcations 

between sciences iSchasfer, 1983, p, 266; Riedl, 1987, p. 154), A 

different approach would miss the goal, or would fall backward on 

some author!tarian politics imposed on traditional sciences. 

What matters, also, is that policy-makers facing anvircnment-

related decisions become more fully conscious of the opportunities 

for interaction between traditionally separated sciences which are 

really open to the researchers. This, notwithstanding that the 

latter quits often do not see them, and sometimes do even hide 

them, because of their own reproductive or political problems. 

Without asking them to become specialists in the science o^ 

science, people responsible for policy-making in different fields 

of societal organization must be persuaded that choosing a mocal 

of interaction between natural sciences and human 2< social 

sciences, in place of another, can make a great difference in the 

quality of the policy they are pursuing. That awareness should 

became a standard element in the dialogue between policy-makers, 

and scientists in all fields where they have to join forces to see 

which .are the problems making for environmental damages. Solutions 

only came after. 

11.3 Interaction models and the curriculuji 



Throughout tha csnturies, tha ccncastual split between the 

natural sciences and the human social sclencas has cansclidatsc 

in a steadfastly fragmsnted academic crganizaticn» The fnatsrial 

spaces and walls separating departments, faculties, laboratories 

wherein different sciences ars developed, applied and taught, are 

thin air in comparison to the crganizational and conceptual walls 

keeping them apart. 

The explanation usually brought forth is that increasing 

specialization and tne division of scientific labour makes that 

separation an unavoidable necessity. A first counter-eKplanation, 

of course, would be that the necessities of the division of 

scientific labour are quits often razionalizations of the baitla 

for identity, reproduction, status and resources that each science 

is perennially waging. Be it as it is, the force of the 

necessary-division-of-scientific-labour explanation cannot be 

undervalued. At the same time, it cannot be denied that in the 

sky of the aforesaid explanation looms large tha untenable 

presupposition that only an impossible running backward, toward 

less specialized and therefore less efficient scientific roles, 

would help in shrinking the separation between the sciences. 

It must not be so. What is needed are common grounds; that 

is, knowledge structures sufficiently akin to allow the specialist 

using one of them to understand mora easily the knowledge 

structures being used by another specialist, even though the 

contents of the two structures are quite unlike. Ujhen tens of 

researcher/years have to be spent in order to build a 

computerized system helping environment-related decision-making to 

become more intelligent, because the AI expert and the domain 

expert literally do not understand each other at sevgral levels, 



2H 

and on di-f-ferant planes, this dees net happan because each oi 
thsm is sat too deep in his/har spacializad knowings. It happens, 
rather, because each ct them is taa superficial in its general 
knowledge o-f the prcducticn and ccmmunication of knowings. 

An increased understanding and control of knov^iedge 
structures on the part of younger scientists and scholars would 
also bring tham to appreciate the fact that î orld models, 
presuppositions, themes, languages, basic and ccmpound medals, 
etc., do not have to be so tremendously unlike from science tc 
science. It would show, also, that many kind of exchanges of such 
elements to and fro the frame systems of different sciences ara 
less difficult, and lass painstaking, than that is coiT-cnly 
believed. 

This essay has been developed around the belief that the 
study of interaction models between natural sciences and human V. 
social sciences, raising the understanding and control of such 
knowledge structures, would improve substantially the quality of 
environment-related decisions on the part of several kinds cf 
social actors, in different, though inter-connected,• decisional 
fields. Therefore, the study of interaction models between 
sciences should become a normal component of tha curriculum both 
in high schools and the universities. 

Such a kind of study would not suggest old recipes such as 
teaching literature to engineers, physics tc psychclcgists, or 
organizing guided tours in the woods to discover the anvironment. 
Rather, it would help to develop a frame of mind, a mindscapa, 
allowing more easily each specialist to find her or his way in 
order to establish an augmented transactional dialogue with any 
other; and, through it, to become more competent in making 



dacisians anvironn^ental ly charged. It would also help n̂ any ct the;?, 

to discover on be-fcrehand that most scientific, industrial and 

policy making decisions da hava such a prcparty. 

scie—beri.dee 
31/07/39 
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Europe is currently facing three distinct constitutional problems related 

to international migration, whose complexity is heightened by their inter-

relatedness. Most prominent is the one arising from the situation expressed in 

the titles of two recent books. Guests Come to Stay (Rogers. 1985), and Here for 

Good (Castles, 1985). What is to be done with respect to the masses of foreign 

residents who have accrued in each of the European countries as a consequence of 

the great labor migrations of the post-war boom decades? In most cases the 

migrations in question were originally designed to be temporary, and restricted 

to workers with specified characteristics; however, when the boom came to an end 

in the early 1970s, many managed to stay on. In the intervening decade and a 

half, this residue became the nucleus of settler families. Given the dominant 

constitutional tradition of jus sanguinis, whereby locally-born children of for-

eign parents are themselves foreign, and of restrictive access to naturaliza-

tion, these processes have resulted in the formation in many European countries 

—with some significantly different arrangements in Britain and France— of a 

constitutional limbo. Matters are exacerbated by the fact that those who dwell 

within it are generally more dark-skinned than their hosts, and for the most 

part differ significantly from the dominant culture. The main source of concern 

is that they have brought Islam back to Europe, a religion some believe to be 

Incompatible with secular legitimacy. The difficulties of the present situation 

arise from the fact that the qualities that were imputed to the strangers, and 

which were thought to render them suitable as workers, are thought to be un-



suitable for membership in the receiving societies. The challenge and oppor-

tunity Europe faces in this respect is the transformation of what was originally 

a "stranger encounter" into an integrated liberal society. 

The second major issue pertains to the admission of refugees. The matter 

is of constitutional significance not only because a number of European 

countries explicitly include the right of asylum in their constitution but, more 

important, because the admission of foreigners in need is now widely recognized 

as a fundamental obligation of régimes founded on rule of law, as indicated by 

their nearly universal adherence to the instruments that constitute the interna-

tional refugee régime. This presented no problem so long as the refugees who 

knocked at the door were limited to a trickle of exiles, mostly from eastern 

Europe, southern Europe, and Latin America. However, in the 1970s Europe began 

to experience the impact of the ongoing refugee crisis in the developing world. 

Not only was there increased pressure on all affluent liberal countries to take 

in a share of "quota" refugees, but escalating numbers of self-propelled 

asylum-seekers came knocking at the door as well. Arriving at a time of economic 

retrenchment, these masses are also darker-skinned and culturally different. 

Moreover, by virtue of the circumstances that drove them to flight, few are 

likely to return to their country of origin. "Here for Good" also, the refugees 

are turning into problematic immigrants, posing some of the same challenges as 

the legacy of the labor migrations. 

The third issue pertains to freedom of movement and of establishment in 

the Community as a whole. On the agenda for thirty years, albeit well down in 

the order of European priorities, this matter was brought to the fore with un-

precedented urgency by the Single European Act concluded in February 1986, which 

inserted into the Treaty of Rome a new Art. 8A specifying that the market to be 

established by 31 Denemh«>r 1992 "shall comprise an area without internal fron-

tiers in which the free movement of goods, persons, services and capital is 



ensured." This entails the formation of a quasi-European nationality, and a con-

comitant relinquishing of what was hitherto viewed as a preserve of state 

sovereignty. The problematic aspects of freedom of movement arise not so much 

with regard to the elimination of intra-European boundaries, but in relation to 

the erection of a common external one. The formation of a quasi-European 

nationality has concomitantly imbued the category "non-European" with new nega-

tive significance. Most affected are the nationals of countries that were the 

source of recent immigration, including not only those'within the limbo men-

tioned earlier, but others still In the countries of origin who wish to work or 

relocate in Europe. Accordingly, in the present paper I shall deal with the 

challenge posed by 1992 mostly in relation to the other two issues Indicated. 



Introduction"' 

I must begin with a demurrer: In the present climate of European opinion, 

to include migration Issues as the final topic on a day devoted to the theme of 

"Constitutionalism and Survival" provides — I trust inadvertently— fuel for the 

extremist fires that are smoldering throughout the region. Let me therefore in-

sist at the outset that nowhere in the world of affluent liberal societies are 

the challenges emanating from this quarter so threatening. 

Europe is currently facing'three distinct constitutional problems related 

to international migration, whose complexity is heightened by their inter-

relatedness. Most prominent is the one arising from the situation expressed in 

the titles of two recent books. Guests Come to Stay (Rogers, 1985), and Here for 

Good (Castles, 1985). What is to be done with respect to the masses of foreign 

residents who have accrued in each of the European countries as a consequence of 

the great labor migrations of the post-war boom decades? As will be detailed 

later, In most cases the migrations in question were originally designed to be 

temporary, and restricted to workers with specified characteristics; however, 

when the boom came to an end in the early 1970s, many managed to stay on. In the 

intervening decade and a half, this residue became the nucleus of settler 

families. 

Given the dominant constitutional tradition of jus sanguinis, whereby 

locally-born children of foreign parents are themselves foreign, and of restric-

tive access to naturalization, these processes have resulted in the formation in 

many European countries of a constitutional limbo. Matters are exacerbated by 

the fact that those who dwell within It are generally more dark-skinned than 

their hosts, and for the most part differ significantly from the dominant cul-

ture. The main source of concern is that they have brought Islam back to Europe, 

a religion some believe to be Incompatible with secular legitimacy. 



The second major issue pertains to the admission of refugees.1 xhe matter 

is of constitutional significance not only because a number of European 

countries explicitly include the right of asylum in their constitution but, more 

important, because the admission of foreigners in need is now widely recognized 

as a fundamental obligation of régimes founded on rule of law, as indicated by 

their nearly universal adherence to the instruments that constitute the interna-

tional refugee régime (Goodwin-Gill, 1983). This presented no problem so long as 

the refugees who knocked at the door were limited to a trickle of exiles, mostly 

from eastern Europe, southern Europe, and Latin America. However, in the 1970s 

Europe began to experience the impact of the ongoing refugee crisis in the 

developing world. Not only was there increased pressure on all affluent liberal 

countries to take in a share of "quota" refugees, but escalating numbers of 

self-propelled asylum-seekers came knocking at the door as well. Arriving at a 

time of economic retrenchment, these masses are also darker-skinned and cul-

turally different. Moreover, by virtue of the circumstances that drove them to 

flight, few are likely to return to their country of origin. "Here for Good" 

also, the refugees are turning into problematic immigrants. 

The third issue pertains to freedom of movement and of establishment in 

the Community as a whole. On the agenda for thirty years, albeit well down in 

the order of European priorities, this matter was brought to the fore with un-

precedented urgency by the Single European Act concluded in February 1986, which 

inserted into the Treaty of Rome a new Art. 8A specifying that the market to be 

established by 31 December 1992 "shall comprise an area without internal fron-

tiers in which the free movement of goods, persons, services and capital is 

ensured." As they take steps to achieve the agreed-upon objective, states are 

becoming aware that this entails the formation of a quasi-European nationality, 

and a concomitant relinquishini; of what was hitherto viewed as a preserve of 

state sovereignty. 



This awesome constitutional development is attributable in large part to 

the same dynamic as that which brought about the mass migrations and the conse-

quent Increase in the heterogeneity of European societies. Indeed, the two 

processes were initially conflated, since Arts. 48 and 49 were included into the 

Treaty of Rome to promote the free movement of workers among the original Six. A 

number of commentators have suggested use of "workers" rather than "nationals" 

or some other more general term reflected a limitatively "economic" objective 

(e.g., Plender, 1976: 40). The inclusion of a clause preventing discrimination 

based on nationality in matters of employment, which became the source of a 

broadening of the treaty's provisons, was designed as a concession to Italy, 

then the main exporter of labor to the more developed members (Papademetriou, 

1985). 

The principle was designed to become fully operational by the end of the 

transitional period (1968). At that time, the Council issued "proposals of an 

essentially irreversible character, which had probably not been contemplated by 

the signatories of the Rome Treaty —except possibly by some of the most 

idealistic proponents of the idea of a United States of Europe" (Papademetriou, 

1985: 4). These pertained to a number of matters on which the Treaty itself had 

been silent, particularly the principle of family reunion, and of preferential 

treatment of member state nationals vs. nationals from outside the EC. In the 

eyes of the then Vice-President of the Commission, the 1968 decisions invested 

Arts. 48 and 49 with constitutional significance, and established "an incipient 

form . . . of European citizenship" (Plender. 1976: 4 0 ) .2 

Two decades later, "incipient" it still is. But movement in that direction 

was reinforced by subsequent legislation and regulatory action, confirmed by 

Court interpretations and by distinctive but parallel developments within the 

Council or Europe, such as the European Convention on Establishment initiated in 

1955. The wording of the Single Act, which refers to "persons" rather than 



"workers," prompted even a hitherto skeptical commentator to observe that more 

than workers were now to be included (Plender, 1988: 26; for a detailed account, 

see ibid., 193-225, as well as Lillich, 1984). 

The problematic aspects of freedom of movement arise not so much with 

regard to the elimination of intra-European boundaries, but in relation to the 

erection of a common external one. The formation of a quasi-European nationality 

has concomitantly imbued the category "non-European" with new negative sig-

nificance. Most affected are the nationals of countries that were the source of 

recent immigration, including not only those within the limbo mentioned earlier, 

but others still in the countries of origin who wish to work or relocate in 

Europe. Accordingly, in the present paper I shall deal with the challenge posed 

by 1992 mostly in relation to the other two issues indicated. 

* * « 

As general background, it should be noted that, in contrast with the 

situation in the European-origin overseas settler societies, "immigration" 

properly speaking is not at issue in Europe today. Whereas in the United States, 

for example, the Congress is currently (1989) once again debating how many ap-

plicants to admit annually, and how to allocate entries among various 

categories, in Europe —be this defined on basis of membership in the Community 

or in the Council— a negative consensus prevails: there is no longer to be any 

immigration at all, except for a trickle of family reunion and of successful 

asylum claimants. Indeed, it might be suggested that this negative consensus 

prevailed implicitly all along. It was implicit precisely because it was out of 

the question for things to be otherwise: no European country, with the singular 

exception of France, deliberately considered contemplated admitting foreigners 

for purposes of settlement. And this in turn is a constituent element of the 

current problem. 



Writing in the late 1940s, Hannah Arendt emphasized in The Origins of 

Totalitarianism (1951) that in keeping with the secular drift of the traditional 

Western doctrinal of human rights toward that of nationally guaranteed rights, 

in the sphere of international law, "theoretically sovereignty is nowhere more 

absolute than in matters of emigration, naturalization, nationality and 

expulsion." (Arendt, 1973: 278). Deeply anchored in the constitutional culture 

of European states —albeit in substantially modified form in France— is the 

notion that the political community consists of a bounded but continuous body of 

population, which has reproduced itself by natural means from times immemorial 

and will continue to do so into the indefinite future. This element of culture 

is sustained by both history and myth. Overall, the emergence of the national 

state as the major form of political organization in the west half a millenium 

ago fostered the cultural homogeneization of the populations living under the 

Jurisdiction of each state, and a concomitant emphasis on differences between 

each of these nationalities and its neighbors (Zolberg, 1988e). Subjects —later 

citizens— were taught that they were "born together," bound by ties of fictive 

kinship in the name of which they might be called upon to engage in the "supreme 

sacrifice," as nearly one-fifth of French, German, and Russian adult males did 

with hardly any resistance early in this century. It is in relation to these 

identities that the nationals of other states are strangers, even if they speak 

the same language and share the same religion. 

A concomitant of this conceptualization is that mankind consists of 

mutually exclusive groups with respect to the maximization of major values such 

as security from violence, material welfare, social equality, and political 

freedom. Each of the groups is bound by a vast network of exchanges between 

rulers and ruled, owners of capital and workers, with a sense of continuity 

across generations and obligations toward those who will come later. The genera-

tional element is fundamental, because it is the duration of the group well 



beyond the span of human life which gives it a special reality as something more 

than a temporary association. In this manner the group is endowed with some of 

the characteristics of an organism, amounting to "life," as human beings have 

done from time immemorial done with the family. This is the implicit principle 

underlying the transmission of nationality by way of descent —i.e., jus 

sanguinis— which prevails throughout the area of Roman law tradition. 

The mythical nature of the bases of group solidarity are nowhere better 

revealed than by the term for the mechanism whereby strangers can become mem-

bers: it is "naturalization," the equivalent at the level of the political com-

munity of "adoption" at the level of the family, whereby a non-kin is trans-

formed into kin.^ Naturalization in Europe remained a privilege, granted by the 

sovereign in the light of its own interests, by way of elaborate and therefore 

costly procedures. 

Until recent changes in Sweden, the major exception to the continental 

European pattern was France, which a century ago deliberately encouraged im-

migration, reduced the waiting period for naturalization to a mere five years, 

and routinized the administrative procedures involved; moreover, a substantial 

element of just soli was introduced into nationality law, in that children born 

in France of foreign parents automatically became French citizens when reaching 

their majority. This distinctive orientation is unoubtedly grounded in the con-

ception of nationhood and citizenship elaborated in the course of the revolution 

whose bicentennial we are commemorating (Brubaker, 1987a). However, there is no 

gainsaying that it was in the face of population stability at a time when 

Germany's population was rapidly expanding, occasioning an acute relative 

decline of its pool of military manpower, that the French state Implemented a 

hitherto ignored revolutionary tradition. 



Notwithstanding their standing as emanations of the most intimate par-

ticularism of each of Europe's peoples, these socially constructed representa-

tions of reality, in which the constitutional apparatus with which each of 

Europe's national states faces the contemporary challenges is embedded, were 

shaped by their common experience of development in a conflictual international 

arena (Tilly, 1975b). In this perspective, the apparatus in question can be seen 

as a protective carapace, designed primarily to promote national security. 

With respect to security more generally, after half a century of tragic 

misconceptions, Europeans have undertaken to fashion a more reliable interna-

tional system, grounded in the realities of growing material interdependence, 

and on respect for human rights. Concomitantly, these developments have under-

mined the uninhibited exercise of sovereignty noted by Arendt in the sphere with 

which we are concerned. A mere forty years after her observations, the prudent 

author of a leading work in international migration law wrote in his introduc-

tion. significantly subtitled "Sovereignty and Interdependence," that "The em-

phasis on States' freedom of action, which is found in the old textbooks, ap-

pears misplaced in the conditions of contemporary international relations" 

(Plender, 1988: 1). 

"The times they are a-changing," after all: the issues we are examining 

are not merely problems but also opportunities. 

1. Wanted but not Welcome*^ 

The most salient issue Europe faces today arises from the consequences of 

past labor policy, whereby millions of workers were deliberately imported or ad-

mitted as self-propelled seekers of jobs during the boom decades preceding 1973, 

with the explicit provision that their residence was temporary and usually con-



ditional on employment in specific Jobs. Their status was expressed euphemisti-

cally in the German term gastarbeiter, but is better characterized by the an-

cient term "helots," ironically revived by R.Cohen in this context (1987). 

The underpinnings of this policy can be understood within the framework 

set forth by Karl Polanyi (1957; orig. pub. 1944) in his seminal work on the 

collapse of nineteenth-century European civilization. Hitherto, markets were ac-

cessories of economic life, embedded in general social relations; but with the 

rise of industrial capitalism, "no arrangement or behavior should be allowed to 

exist that might prevent the actual functioning of the market mechanism on the 

lines of the commodity fiction" applied to labor, land, and money (73). Polanyi 

characterized this as a "stark Utopia" in that "To allow the market mechanism to 

be the sole director of the fate of human beings and their natural environment . 

. . would result in the demolition of society" (ibid.) His analysis proceeds 

dialectically. Institutionalization of the self-regulating market in the early 

nineteenth century and its extension to the international level by way of the 

gold standard brought to Europeans undreamed material welfare, provided the un-

derpinnings for the liberal state, and fostered among the region's bellicist 

states an unprecedented century of peace. But in the face of the major cyclical 

downturn of the 1880s, each of the national societies concerned sought to 

protect its domestic economy from the disruptions generated at the level of the 

international economy; the resulting generalized protectionism further exacer-

bated international tensions, erupting in war; war and its consequences further 

undermined the viability of the international economy; and the Great Depression 

triggered an even more tragic cycle of state actions at the domestic and inter-

national levels. 

One of the most notable effects of the commodification of land and labor 

was the massive uprooting of rural populations, and the consequent onset of vast 

migrations in search of work, both within and between countries. The most spec-



tacular manifestations of this were of course the great movements overseas. 

However, these processes also produced considerable intra-European migrations 

from less to more developed regions, both within and between countries. British 

industrialization relied heavily on Irish labor, which constituted about one-

third of Manchester's proletariat when Engels conducted his seminal study; and 

Marx provided an acute analysis of the major advantages this afforded to British 

capitalists. France drew heavily from Italy and Belgium, later Poland and Spain; 

Imperial Germany made considerable use of Poles, initially as agricultural labor 

for the East Prussian junker estates, but later as industrial labor in the Ruhr 

as well; and Switzerland relied even more heavily on foreign workers, mostly 

Italian, as a structural component of its industrialization. 

The protectionism of the 1880s prompted states to develop greater capacity 

for controlling their borders; and the subsequent exacerbation of class conflict 

and International political tensions fostered widespread concern among states to 

maximize their capacity to mobilize human resources, hence with loyalty and 

nationality in the spirit suggested by Arendt. From that perspective, immigrant 

labor was a liability in that heterogeneity weakened the society's moral fiber. 

In the United States, a movement arose for the drastic reduction of immigration, 

which undermined the collective power of American workers, and the screening out 

of those who deviated from northwestern European Protestant culture.® Another 

approach was to erect barriers against the incorporation of foreign labor into 

the receiving society, which also had the advantage of facilitating its disposal 

when no longer needed. Advocated by Max Weber in Germany at the close of the 

nineteenth century, this was institutionalized most effectively in Switzerland 

in the early decades of the twentieth. Temporary and disposable labor emerged as 

the universal pattern, including in the United States.6 



Committed to the reconstitution of an open international economy, the ar-

chitects of the post-World War II international system by and large agreed with 

Polanyi —indeed, many were inspired by his views— that the dynamics of un-

mitigated international liberalism potentially interfered with the domestic ob-

jectives of states responsive to democratic electorates. To reestablish 

capitalist democracy on a sounder footing, the international economic system 

must therefore allow for some degree of domestic protection. In order to secure 

adherence by Britain (then ruled by Labour) and other Europeans to the principle 

of multilateralism in trade, the United States agreed to mitigate obligations 

under GATT to provide for full employment policies, as well as to allow price 

supports in agriculture. The IMP was constrained in the same manner as well, at 

least with respect to the developed countries. Hence participants were able to 

pursue domestic demand-management policies and international trade policies in 

partial isolation from one another: it was to be Keynes at home, Adam Smith 

abroad (Gilpin, 1987: 355). The post-war "Bretton Woods" system thus entailed a 

recognition of some form of the welfare state as the national norm of capitalist 

states. Ruggie (1983a) has dubbed this "embedded liberalism," using the 

Polanyian term to indicate its anchoring in the social order of the component 

societies. 

However, it became evident early on that capitalist welfare states com-

mitted to full employment and a rising real wage rate are plagued with a struc-

tural inflationary problem. The overall solution was to externalize adjustment 

costs via Inflation, private markets (leading to higher domestic interest 

rates), and by shifting the costs from the developed to the developing 

countries, to which "embedded liberalism" was never fully applied (Ruggie, 1983: 

229-231)."^ The use of external labor was another device permitting rapid growth 

while minimizing inflationary pressure. In retrospect, immigration had come to 



be recognized by economists as a key element in accounting for the spectacular 

growth rates the United States In the decades preceding World War I (the "Lewis 

model of growth with an unlimited supply of l a b o r A similar approach was ap-

plied to the reconstruction of Europe, with a focus on alleviating manpower 

shortages for reconstruction by transferring human resources from "surplus' to 

-deficit' countries (OECD, 1979: 7). At the time, the relevant surplus countries 

included Italy and the Netherlands, which had a high rate of natural population 

increase, as well as West Germany, which had a large influx of refugees from the 

east. Free movement of persons was incorporated into the terms of reference of 

the Organization for European Economic Cooperation established under U.S. 

leadership to coordinate the distribution of Marshall Plan aid. From there it 

was but a small step for the free movement of labor to be incorporated into the 

Treaty of Rome in 1957. The strivings of economic liberalism complemented the 

Council of Europe's efforts to foster more open borders to enhance political 

liberalism. 

With the exhaustion of Europe's excess supplies of labor In the early 

1960s, the receivers recruited farther afield, mostly in the Mediterranean 

periphery. The arrangements that arose were predicated on an expansion of the 

world economy and the subjection of the periphery to the "great transformation." 

The underlying processes have been well analyzed and need not be restated here 

(see especially Burawoy, 1976; Portes, 1978; Portes, 1983; Sassen, 1988). In ef-

fect, each segment of the "core" developed a special relationship with a segment 

of the "periphery." The expanse of the peripheries, rendered steadily more ac-

cessible by the secular reduction in the costs of long-distance transportation, 

and the acceleration of the disruptive processes within them, compounded by con-

siderable population growth, provided the privileged few with a situation ap-

proximating the unlimited supply of labor ideally called for under the doctrine. 

In the case of Europe, relationships were sometimes established during the 



colonial period —notably in Algeria— and presented newly independent govern-

ments with a fait accompli. Among the senders, the labor-exporting solution was 

generalized in part because it provided an important source of foreign exchange, 

by way of remittances; and this was rendered more necessary by the requirements 

of the IMF and the World Bank of a sound balance as a condition for loans. Pres-

sures to engage in export agriculture also contributed to population displace-

ment and emigration. The exchange brought benefits to senders as well as 

receivers; but there is little doubt that the receivers benefitted more, and 

that except in a few cases within Europe itself, involving senders that were al-

ready within reach of the privileged group, labor export contributed little more 

than stop-gap revenue, insufficient to overcome the underdeveloped status quo. 

Each of the receivers resolved somewhat differently the problem of recon-

ciling the use of foreign workers with the provision of protection to the in-

digenous labor force. The Swiss system operated like clockwork: one-year per-

mits, no dependents allowed, rotation to further reduce the likelihood of 

settlement, employment confined to specific sectors (mostly hotels and 

restaurants). Germany turned to southern Europeans in the mid-1950s, after the 

influx of Germans from the Russian occupation zone and Eastern Europe was ab-

sorbed; and after the Berlin Wall was erected foreign recruitment became a major 

policy. This was cast within the framework of neo-corporatist "concertation" 

among labor and management under the aegis of the state, which provided protec-

tion to Indigenous workers by imposing tight controls on the mobility of foreign 

workers, somewhat on the Swiss model. Similar "guestworker" systems were estab-

lished in the Benelux countries as well as Denmark and Norway. 

The major exceptions to the "guestworker" pattern were Britain and France. 

Britain had enacted severe restrictions on immigration in the 1920s, but left 

the door wide open to the Irish, even after the Free State became an independent 

Republic. In the post-war period, attempts to use European refugee workers for 



reconstruction, particularly in mining, were defeated by British miners. As part 

of its efforts to transform the Empire into a Commonwealth, in 1948 the Labour 

government enacted a new nationality law which in effect granted citizens of the 

independent states of the Commonwealth such as India, as well as British 

colonial subjects such as Jamaicans or Nigerians, free entry to Britain. Concur-

rently, the government sought to manage political tensions in the Caribbean 

colonies by providing employment for their young men in Britain. These develop-

ments quickly fostered a substantial migration from South Asia and the Carib-

bean. Within the prevailing legal framework, the new arrivals possessed all the 

citizenship rights of British-born subjects; and by virtue of lust soli, their 

British-born children possessed all these rights on their own behalf as well. 

Concomitantly, the prospects of a substantial non-white permanent population 

propelled immigration issues to the fore earlier than anywhere else in Europe. 

France resumed its traditional pro-immigration stance in the name of 

population growth and to facilitate reconstruction, with workers Initially com-

ing mostly from Italy and Spain, and later from Algeria and Portugal. Despite 

the state's prominence in the economy generally, labor migration remained 

largely unregulated and controlled essentially by employer demand, as in the 

United States. This state of affairs is probably attributable to the marginal 

role of French organized labor In economic policy-making.9 Since the legal 

framework facilitated incoporation, the transition from labor migrations toward 

substantial immigration began earlier in France than elsewhere on the continent. 

Although there was a large turnover of workers, as the migration wore on 

some remained for increasingly long periods; many were sent back to their home 

countries during the 1968-69 recession, but quickly sent for when the boom 

resumed the following year. At this time, because of Increasing demand, some of 

the more experienced and better qualified workers were able to bring in some of 

their dependents.The two-decades long boom was finally brought to an abrupt end 



by the oil shock of 1973. Since admissions were regulated by administrative 

authority, most of the receivers were able to impose an immediate freeze on fur-

ther recruitment. There is evidence that the workers generally behaved in keep-

ing with the model of "rational actors" (Penninx, 1986: 960). Over the next few 

years, many of those originating in the southern tier of the European Community 

(Italy, Greece, Spain, Portugal), in fact did go home, where a combination of 

earned savings and welfare state support enabled them to better weather the 

storm. However, for those originating in Europe's southern and eastern periphery 

—the Maghreb and Turkey— it made sense to stay on, because of the very large 

gap in economic and political conditions. In theory, the authorities should 

have been able to send surplus workers back to their home countries; but in this 

respect they found themselves faced with insurmountable constraints, arising 

from the efforts of the workers themselves, and the support they were able to 

muster from segments of the public, particularly churches and "new left" or-

ganizations, imbued with a "post-industrial" sensibility. 

Moreover, the residue generated additional numbers. As noted, family mem-

bers trickled in all along. Initially the freeze applied to dependents as well. 

However, the authorities soon relented under pressure from both xenophobes and 

supporters of the workers —the first advocating family reunion to assuage the 

sexual ardor they attributed to non-white young adult males, the latter on 

humanitarian grounds. By and by, large-scale family reunion took place in the 

late 1970s. Concomitantly, the transition from a population of mostly young, 

single males, to one of families whose females have a high rate of fertility, 

resulted in a high rate of natural increase —significantly higher in fact than 

that of the "natives" of the appropriate country. As a result of these 

processes, in the decade following the oil shock, the overall number of foreign 

residents in the receiving countries, remained quite stable; but the composition 



of these populations underwent major changes, from mostly young adult males to 

families, and simultaneously Into a mix that was much less "European" and con-

comitantly non-Christian. 

The dawning awareness that these strangers were in Europe for good, at the 

very moment when for the first time since post-war recovery there were grounds 

for concern over the economic future, undoubtedly contributed to the crystal-

lization of hostile reactions. However, these had been in the making for a long 

time. Remarkably, we do not yet have a systematic study of the determinants of 

variation in their form and intensity among the various European countries. If 

the rise of explicitly anti-immigrant parties is taken as the major indicator, 

we must start with England, where the issue appeared in local elections as early 

as 1963, and the National Front was launched as early as 1967. A dozen years 

later, G. Freeman (1979) appeared to provide a persuasive explanation of why 

such a party had arisen in Britain and not in France. However, the explanation 

was subsequently mooted by the dramatic success of a similar Front National in 

France, as well as by the waning of the original one in Britain. In 1987 yet 

another analyst told us why in France and England, but not in Germany . . . 

(Brubaker, 1987). 

The starting point for an understanding of the mechanisms involved is the 

obvious fact that the process of international migration brings about relatively 

sudden encounters between heterogeneous groups that are normally separated in 

space. But it must be added Immediately that the groups under consideration here 

are not just any groups. In short, the attributed characteristics that make for-

eign workers suitable as labor are thought simultaneously to make them un-

desirable from the perspective of membership in the receiving society. This 

functions as a self-fulfilling prophecy, since the life experiences to which the 

workers are iubjected in the receiving society tend to reinforce their apparent 

disqualification. Traditionally, the contradiction tended to be resolved by way 



of segregation, such as still prevails in South Africa, often coupled with the 

imposition on the subjected group of some form of "invisibility." However, these 

mechanisms are today much less practicable because in constitutional societies 

even aliens have acquired significant rights. The contradiction thus remains 

largely unresolved. 

This does not matter much so long as the two segments interact only in the 

economic sphere, constituting a variant of the "plural society" familiar to stu-

dents of plantation colonies (Furnivall, M.G. Smith). However, if an attempt is 

undertaken to Integrate these segments, the nexus of their relationships emerges 

as a major obstacle, not only because of the deeply formed prejudices that 

prevail among the dominant group, but also because of the understandable dif-

fidence that prevails among the subjected one. This provides a framework for 

reviewing some recent developments pertaining to the incorporation of recent ar-

rivals, including the native-born. 

[SECTION TO BE PROVIDED IN REVISED DRAFT, focusing on "membership" 

(Walzer, 1981), particularly varying and changing conditions for access to 

citizenship and for political participation. Discussion of proposals for 

"denizen" status and evolution toward a concept of non-mutually exclusive 

natioalities (Hammar). Also, brief discussion of constitutional issues arising 

from prejudice and discrimination, whose complexity is familiar to students of 

the U.S.] 

2.Refugees: Strangers or Brothers? 

Most of Europe's other foreign residents are refugees, who were admitted 

because the various states acknowledged an obligation toward them. This arises 

from a determination that they are not ordinary strangers, but innocent victims. 

In contrast with foreign workers, who start off with a negative presumption 



regarding political membership, refugees start off with a positive one: by 

virtue of putatively shared political values, they are members of the receiving 

community even before they come in. 

In the historical experience of western states, obligation toward 

strangers in need has evolved from a narrow and particularistic conceptualiza-

tion, to a broader and more universal one. In early modern Europe, as Chris-

tianity was torn asunder, each state sought to maintain or regain religious 

homogeneity; accordingly religious minorities came to be viewed by rulers as 

obstacles to be eliminated, usually by forcing their conversion. Threatened with 

spiritual death, many who could, fled (Zolberg et al., 1989). The obligation to 

grant asylum was limited to correligionists who were, by the standards of the 

receivers, innocent victims. It will be noted that the dictates of conscience 

were congruent with those of statecraft; acquiring valuable population from 

another state constituted a shrewd move in mercantilist competition. In the age 

of revolution, confrontations took place in the nascent language of ideology; 

but the dynamics of refugee-formation and of the granting of asylum were 

similar. The comings and goings of political refugees became a commonplace spec-

tacle on the western scene in the nineteenth century (Marrus, 1985). They 

stemmed overwhelmingly from the ranks of revolutionary and nationalist move-

ments, which were for the most part unsuccessful, at least in the short term. 

Although they did not hesitate to repress indigenous revolutionaries, the 

governments of the liberal states were generally tolerant of the exiles, mostly 

from the ranks of the well-to-do, who made few demands on them beyond asylum it-

self, so long as they refrained from involvement in domestic politics, and as 

their presence was compatible with ongoing foreign policy. After a time, 

refugees tended to go home. 



The protracted collapse of "nineteenth century European civilization" gen-

erated a refugee crisis of unprecedented scope, lasting until the middle of the 

twentieth, which propelled refugee issues to the fore of international concern 

and gave rise to the institutional apparatus that prevails today. Erupting in 

the context of restricted entry regulations, it was characterized by a resur-

gence of the classic types, on a much larger scale and under circumstances that 

rendered their plight more urgent and more difficult to resolve, but especially 

by the appearance of a largely new type, which arose in the wake of attempts to 

reorganize the ethnically heterogeneous "successor" states of southern and east-

ern Europe in keeping with the western nation-state model. As Hannah Arendt ob-

served in 1951, "since the Peace Treaties of 1919 and 1920 the refugees and the 

stateless have attached themselves like a curse to all the newly established 

states on earth which were created in the image of the nation-state" (Arendt, 

1973: 290). 

The emergence of target minorities as a result of what she terms the 

"nationalization of rights" can be seen as a particular instance of a more 

general process, whereby the state's choice of an integration formula determines 

positive and negative categories of persons, and its ensuing relationships with 

the groups thus constituted. The formula was now based largely on ascendancy, 

conceptualized as "blood" (national, racial, etc.). Whereas religion and ideol-

ogy are generally conceived as matters of individual will, delineating a 

category of "dissenters" on whom the state applies pressure to conform, "blood" 

is thought to be immutable, and hence the state could not achieve its objective 

by transforming the deviants into persons of the approved mold. They must be 

made to disappear. 

These dynamics unleashed a protracted process of "unmixing of peoples," 

with some episodes still ongoing today (e.g., Rumania, Cyprus, ethnic Germans 

from the Soviet Union etc.)^^ The regions involved were very populous; at the 



time the refugee-producing conflicts got under way. they had been experiencing 

for some time the tensions and conflicts that accompany the transition from 

traditional socio-economic and political orders, and were already generating 

massive emigrations. In the aftermath of World War I, these population ex-

changes, together with the movements occasioned by war and revolution, produced 

an estimated 9.5 million displaced persons. Most of the refugees remained within 

the domain of their erstwhile empires, usually moving from what had become one 

new state, in which they constituted a minority, to another where their 

nationality was dominant. Nevertheless, these huge flows prompted a rush to 

secure protective barriers. The upheavals also prompted a reinstatement of 

draconian prohibitions against exit, such as were common in the age of ab-

solutism, but now implemented by states with a much greater capacity to control 

movement across their borders (Dowty, 1987 

In the face of the huge outpouring from Russia, voluntary agencies that 

were trying to alleviate their immediate problems appealed to the League of Na-

tions to establish a central office operating under its authority. Even as the 

post-war flows were being absorbed, new ones were generated by proliferating 

authoritarian régimes. The refugee crisis was exacerbated by deepening world-

wide economic depression and mounting xenophobia, often directed at precisely 

those who were being driven out, which together triggered another round of im-

migration restriction. The rudimentary international institutions that came into 

being were tragically ineffective, and this was compounded by the stony in-

dividual comportment of the surviving liberal states.^^ 

The total number of Europeans displaced In the six years of World War II 

was of the order of thirty million; at the end of the conflict, eleven million 

survivors were outside their country and in need of assistance (Kulisher, 1948: 

3 5). Additional refugees were generated by post-liberation conflicts, such as 

the civil war in Greece, as well as among countries of eastern and southern 



Europe which resumed their elusive pursuit of ethnic homogeneity and geopolit-

cally desirable boundaries. Most of the huge mass was disposed of within a few 

months after the end of hostilities, albeit sometimes under in a questionable 

manner. Few remained in Europe, except for Germany. 

Awareness of the consequences of restrictive immigration policies of the 

inter-war period fostered a more receptive climate for the formation of an in-

ternational refugee régime, founded on a more universalistic definition of 

"refugee." But this was deliberately kept narrow, so as to avoid conferring the 

status on too large a number, which the architects of the régime feared would 

jeopardize assistance for those in greatest need {Vernant, 1953). Distilling 

European experience to date, they insisted on evidence of persecution —i.e., 

deliberate targeting by some agent, usually the government. Hence, as defined in 

the 1951 Protocol, a refugee is "any person who is outside the country of his 

nationality . . . because he has or had well-founded fear of persecution" by 

reason of race, religion, nationality, social origin, or political opinion. Ini-

tially, this was applicable exclusively to European victims of events occurring 

before 1951, but the time was later extended to the ongoing present as well as 

to non-Europeans. 

Most European countries adopted formal legislation concerning refugees 

congruent with the incipient international régime (U.S. Commission. 1952: 1939-

1944; Aleinikoff. 1984). The outstanding exception is Britain, which did not 

recognize refugees as a distinct class; but successive immigration laws gave the 

Home Seretary power to exempt any person or class of persons from the usual re-

quirements for entry. The Federal Republic of Germany, France, and Italy ex-

plicitly set forth the right to political asylum in their constitutions. 

In the case of France, this was firmly anchored in republican tradition, 

albeit egregiously violated by V i c h y . d e c r e e enacted in 1938 specified that 

any refugee could gain temporary admission by merely presenting herself as a 



refugee at any frontier point of entry, and secure protection while the 

claim was investigated. The right to asylum was solemnized in the preamble to 

the Constitution of 1946, itself incorporated by reference into the Constitution 

of 1958.^® This applies to persons recognized as refugees by the UNHCR, who are 

taken in by France as "quota refugees," as well as to those who present them-

selves at the border and qualify under the 1951 Convention. It is implementated 

by the Office for the Protection of Refugees and Stateless Persons (OFPRA), 

created in 1952 to deal with the determination of claims to asylum, protection 

to those recognized, as well as the coordination of assistance to them. Although 

OFPRA is administratively under the authority of the Minister of Foreign Rela-

tions, who appoints its Director, it is endowed with independent decision-making 

authority, and its operations are overseen by an interministerial council com-

promised of representatives from the Ministries of Foreign Relations, Interior, 

Social Affairs, Justice, Economy and Finance, and Labor. The 1952 law and im-

plementing decrees also provided for a suspensive appeal procedure to a Commis-

sion des recours, composed of a member of the Conseil d'Etat, a representative 

from one of the oversight ministries, and a representative from the UNHCR's of-

fice in France, who sits as a full voting member. This element of supra-

national ity has prompted a commentator to characterize the French approach as 

"extraordinary" in comparison with adjudication systems in the United States or 

in Germany (Aleinikoff, 1984: 216). When a claim is turned down by OFPRA, mat-

ters usually end with the decision of the Commission (or of OFPRA, which may 

reverse itself while the appeal is pending). Beyond this the alien may also file 

an appeal before the Conseil d'Etat, but only with respect to legal issues. 

Asylum was included in the Basic Law of the Federal Republic (Art. 16, 

sec. 2) in recognition of its importance to Germans fleeing Nazi persecution; 

and the constitution provides further (Art. 18, see. 4) for judicial review of 

administrative determinations (Aleinikoff, 1984: 198, n. 56-57). However, this 



was rarely invoked in the post-war decades because the bulk of those com-

ing in from behind the Iron Curtain originated in the DDR or qualified as people 

of German ancestry under Art. 116 of the Basic Law. The Federal Republic was 

initially unenthusiastic about Poles and Czechs, but subsequently welcomed 

refugees from the socialist countries more generally (U.S. Commission, 1952: 

1940). 

As it emerged in the 1970s, the German system allowed asylum applicants to 

work while their claims were being processed; they were entitled to the full ar-

ray of welfare state benefits, and eligible for welfare payments in case of un-

employment. Claims were adjudicated by a Federal Agency for the Recognition of 

Foreign Refugees, under the jurisdiction of the Ministry of Interior. However, 

by law agency officials exercise Independent judgment, founded on a variety of 

information concerning conditions in the country of origin, including non-

governmental sources. Appeals were heard by a trial-level administrative court, 

which in Germany consists of professional magistrates independent of the execu-

tive. The relevant procedures and services were implemented by the Länder, which 

were also responsible for the deportation of aliens denied refugee status. Since 

they exercise a certain degree of autonomy, the resulting situation varied some-

what from one part of the country to another. In 1966 the Interior Ministers of 

all the Länder collectively decided not to return an^ aliens from European 

socialist countries. This was in accord with general European practice, whereby 

persons originating behind the Iron Curtain qualified as refugees under the 

"persecution" clause without any burden of proof, or were routinely granted a 

more limited form of asylum akin to the American "parole" or "extended voluntary 

departure" (formalized in Scandinavia as the "B" status 

Aside from the massive flow of East Germans to the Federal Republic prior 

to the construction of the Berlin Wall, the refugee experience of Europe in the 

post-war decades was limited to small numbers, largely by virtue of prevailing 



prohibitions against exit, and of nearly exclusively European character, 

except for some "native auxiliaries" or people of mixed descent, taken in by the 

former imperial powers along with their own nationals in the years of 

decolonization (the Netherlands in 1949, France in 1963, Portugal in 1975).!® In 

1972, when It had already begun to restrict immigration from the non-white Com-

monwealth, Britain was faced with demands for admission from tens of thousands 

of Asians expelled from Uganda by Idi Amin, or under pressure to leave Kenya 

(Zolberg et al., 1989: 65-66). Despite their reluctance, the authorities had 

little choice but to admit those who held British passports, about 40,000 al-

together; but this reinforced Britain's determination to redefine British 

nationality more narrowly, so as to exclude non-white colonials, and to enact 

legislation disaggregating the holding of a British passport and the right to 

live in Britain. This is particularly significant today with respect to the ap-

proximately 3.25 million Hong Kong Chinese who hold British passports (NYT, July 

23, 1989). 

The impact of the refugee crisis that arose in the developing world in the 

1970s was initially limited because few of the refugees had connections with 

Europe. Europe's benevolent disposition during this period is indicated by the 

European Parliament's adoption in 1976 of a recommendation on the situation of 

"de facto refugees," which urged countries to apply the Geneva definition 

liberally, focusing on the unwillingness of the refugees to return to their 

country of origin for valid reasons (Costa-Lascoux 1987: 242). However, the 

"hydraulic" nature of the world migratory system, whereby when obstacles are 

erected to deflect flows in one place, pressures for admission increase else-

where, foreclosed Europe's persistent insulation. 

The crisis Itself Is attributable to a conjunction of several factors. As 

in the past, refugees are a by-product of two major historical transformations, 

the formation of new states and attempts to change or to maintain traditional 



social orders, particularly based on control of land; however, today they 

are occurlng under conditions that occasion more massive population displace-

ments (Zolberg et al., 1989). Violent conflicts are more destructive today be-

cause both governments and their opponents have access to firepower in all its 

forms. The impact of violence on poor and densely populated countries is par-

ticularly catastrophic because it often reduces agricultural production below 

the subsistence level. Given the availability of roads, bicyles, and trucks, 

even very poor peasants are today much better able to flee violence than their 

forebears. The shift of the locus of confrontation between the superpowers to 

the periphery in the wake of the thermonuclear stalemate fostered the inter-

nationalization of domestic conflicts, providing antagonists with substantial 

external support, and hence making for more extensive and protracted confronta-

tions. The circumstances of the 1970s also fostered bureaucratic 

authoritarianism among the "NICs," including its most virulent form, the 

"national security states" of South America. 

One measure of the crisis is that in the late 1970s there was a step-level 

increase in the total number of refugees in need at a given time from a previous 

range of between five and ten million, to a higher one of between ten and fif-

teen. At the end of 1988, the figure stood at 14.4 million; moreover, refugees 

abroad constitute but one segment of the total number of persons uprooted by 

violence; the same upheavals also produced 14-20 million internally displaced, 

bringing the current world-wide total of those uprooted to at least 30 million 

(USCR, 1989). 

The vast majority of those outside their country remain within the region 

of origin, in some of the world's poorest countries, themselves badly hit by the 

global economic downturn, where opportunities to resettle and fend for them-

selves are extremely limited. A mounting proportion linger on indefinitely, un-

able either to return to their country of origin or to find a permanent haven, 



parked in camps while awaiting resettlement to a "third country" willing 

to take in some "quota" refugees. But their status is often ambiguous because 

displaced persons in the developing world are much more likely to be victims of 

generalized violence than of "persecution" properly speaking. This is compounded 

by the fact that the character of refugee-generating conflicts also negates the 

distinction between "political" and "economic" causes of displacement. By and 

by, sizeable numbers enter into the world migratory stream. However, the swell-

ing of the refugee population came at a period of economic retrenchment for all 

but oil-producers; in the face of rapidly mounting unemployment, the affluent 

liberal countries imposed more severe restrictions on general immigration and 

were more reluctant to take in refugees for permanent settlement as well. Con-

currently, in the face of closing doors, people from developing countries cast 

out by desperate economic conditions were driven to try their luck as asylum 

claimants. 

Europe was called upon for the first time to take in "quota" refugees from 

the developing world under the aegis of the UNHCR after the Pinochet coup of 

1973, which drove out also many refugees from other Latin American countries who 

had found asylum in Chile. Understandably, given its role in the affair, the 

United States refused to grant asylum to any of Pinochet's victims. France, 

Britain, and Spain took the largest numbers. Other Latin Americans flocked to 

Spain as well under an informal "law of return" for people of Hispanic descent; 

albeit not granted refugee status, they were given work permits and granted 

citizenship after only two years. The "boat people" crisis of 1979 prompted the 

convening of an international refugee conference, which again led to the or-

ganization of a quota system for taking in refugees, but in much larger numbers. 

Because of historical ties with the area, France was the largest European 



receiver; Britain accepted 17,000; Germany was initially reluctant to par-

ticipate, but ultimately agreed to take in a 20,000 share (Aleinikoff, 1984: 

200, n.65). 

As of the early 1980s, about two-thirds of the 700,000 registered refugees 

originated in eastern Europe; the second largest group were the Indochinese 

quota refugees; and the third group were Latin Americans. Non-European ap-

plicants then increased very rapidly, mostly "spontaneous" asylum seekers, who 

appear more threatening than quota refugees because the receivers have no con-

trol over the process. The main groups were Turks, Tamils (from Sri Lanka), 

Pakistanis, Bangladeshi. Afghans, and Iranians, including many young men escap-

ing war-time military service; to these were added Africans from a variety of 

countries. The distribution of claimants was determined by a combination of two 

factors: relative ease of entry, and attractiveness of conditions for ap-

plicants. The response was a general hardening of criteria for admission, as 

well as efforts to render access to the receiving country's borders more dif-

ficult (Costa-Lascoux. 1987). 

The impact of the crisis was most dramatic in Germany, where the number of 

asylum claims filed escalated from 5.595 in 1973 to 107,818 in 1980. The refugee 

issue intruded into the 1980 electoral campaign, when opposition Christian 

Democrats accusing the Schmidt Coalition of incompetence and excessive 

leninency; the Mayor of Frankfurt, whose city bore the greatest load because the 

airport is a hub for Europe-Asia flights, asked that new arrivals be relocated; 

they were sent to Bavaria, where Premier Franz-Joseph Strauss in turn demanded 

that determination of the claims take place at the border itself. In response, 

the government tripled the number of courts handling refugees; made entry visa 

mandatory for travelers from Ethiopia, Sri Lanka, Afghanistan, India, 

Bangladesh, and Pakistan, as well as Turkey; and barred refugees from working 

during their first year in Germany. Food and shelter continued to be provided. 



in accordance with German law, but the refugees' movements were now 

restricted. However, applicants from eastern Europe were processed rapidly and 

granted asylum almost without exception. 

As the result of these measures, further reinforced after the Kohl govern-

ment came to power, by 1983 applications were reduced to about 20,000. However, 

they began rising again afterwards and reached 74,000 in 1985, about half arriv-

ing from the DDR via West Berlin. This arose because local agencies of the DDR's 

Interflug airline throughout the developing world were happy to sell a round 

trip ticket to Berlin to anyone with a tourist visa for some other eastern 

European destination. The DDR authorities concomitantly issued the appropriate 

transit visa. Although the travelers often bore false passports, with equally 

fake visas, this was of little concern to the DDR since there was no likelihood 

they would remain on its territory. Upon landing in East Berlin, the travelers 

quickly crossed by subway to West Berlin, to which the western Allies maintain 

free access by virtue of World War II settlements, and either filed an asylum 

claim locally or continued on by train to the Federal Republic and points 

beyond. Although the ratio of approval was steadily reduced, in 1986 Foreign 

.Minister Genscher revealed that of every ten people refused asylum, only three 

in fact left the Federal Republic. 

In mid-1986, with new legislative elections in the offing. West Berlin, 

"the last open door to Western Europe," was swamped by new flows (NYT, July 25, 

1986; The Economist. July 26, 1986: 39—40). In response to sustained demand 

from the developing world, Interflug continued its thriving business; however, 

under pressure from the Scandinavian countries to implement visa requirements, 

as noted below, the DDR authorities merely dumped those without visas on the 

subway at Friedrichstrasse. 20 access to other countries closing down, most 

of those coming through this "Berlin loophole" remained in the Federal Republic. 

In July 1985, Bonn negotiated a committment from the DDR to refrain from selling 



flights to Sri Lankans unless they could show a visa delivered by a western con-

sulate in Colombo, in return for expanding an interest-free "swing" credit from 

$285M to $404M (The Economist, Aug. 23, 1986) .21 Nevertheless, claimants con-

tinued to come, reaching 74,000 in 1985. In July of the following year. Foreign 

Minister Genscher put the issue of the loophole on the agenda of discussions 

with Sec. Gorbachev, and in early August, about the time of the commemoration of 

the 25th anniversary of the Wall, the western Allied powers in turn expressed 

their concern to the USSR (Le Monde 10-11 Aug. 1 9 8 6 ) . j j e w rumors surfaced that 

Bonn was prepared to pay 1.5 million DM to obtain the DDR's further cooperation 

in extending enforcement of the Tamil visa requirement to all refugees (I^ 

Monde, Aug. 19, 1986; The Economist, Aug. 23: 39). On September 18. the DDR 

authorities announced — b y way of the SPD leader— agreement to this effect as 

of October 1, "in view of the Introduction of visas in many countries of western 

and northern Europe." Although Bonn insisted no financial concessions had been 

made, they indicated the concession removed the last obstacles to an accord on 

environmental aid. whereby Bonn would help pay to clean up East German in-

dustrial pollution, as well as another on technical and scientific cooperation, 

which would give the DDR better access to western technology. A few days later 

Bonn announced it thwarted an attempt to rush 27,000 Iranians before the dead-

line of October 1 from Turkey by bus via Bulgaria (NYT Sep. 29, 1986) 

With elections once again pending, groups from the extreme right demanded 

a revision of the constitution to eliminate the right of asylum. While resisting 

this, on both internal political grounds (a revision requires a two-thirds 

majority) and because it would harm the country's hard-earned international re-

spectability, in August 1986 Chancellor Kohl intoned once again that "We are not 

a nation of immigrants, and we do not want to become one," and announced 

proposals for an array of yet more draconian deterrrent measures. They included 

posting officials at border points to make an immediate determination of claims 



whenever possible; extending the work ban from t',vo to five years; confin-

ing the claimants in camps while the procedure was pending; and denying asylum 

to any person who spent over three months in another receiving country ("first 

asylum rule"). With respect to border controls, he proposed requiring people 

from "problem" countries to have advance transit visas for stopovers at German 

airports; fining airlines $1,000 for each person boarded without proper visa, 

and making them bear the cost of returning such travelers to their home 

countries. These proposals were approved by an all-party Round Table convened in 

September. Despite the accumulation of deterrents, in 1988 the number of 

claimants reached 103,000, not including people originating in the DDR or ethnic 

Germans. Following the victory of the Republican Party in Berlin in early 1989, 

Chancellor Kohl pledged to speed up the process of application, and to insure 

that those rejected are booted out (The Economist, Feb. 18, 1989: 49). 

Mutatis mutandis, similar developments took place in other countries, with 

Tamils as the initial object of deterrence. In the fall of 1984, Switzerland 

peremptorily rejected the claims of all but 1 of 1,700 Tamils in Bern on the 

basis of a report from its own civil servants that the violence to which Tamils 

were subjected in Sri Lanka was the result of "clumsiness" on the part of the 

authorities rather than of "a determination to exterminate them," and that they 

were not subject to discrimination. Henceforth, those turned down were to be ex-

pelled (Le Monde, Oct. 4, 1984). The backlog of pending claims rose to 22,000 

the following year, while those who filed them remained in the country. In the 

October 1985 elections, a xenophobic party obtained a surprising one-fifth of 

the votes in Geneva, becoming the largest party in the cantonal assembly; a 

similar party scored write-in victories in Lausanne as well. However, there was 

also a humanitarian reaction, mostly under Church leadership, insisting that 

"the boat is not full" (Le Monde Nov. 16, 1985). Application2 were filed at the 

level of 1,000 a month in 1987, with the leading groups including Turks, 



Iranians, Africans, and Sri Lankans; the rate of acceptance declined from 

90 per cent to 12, but remained at 30 for Eastern Europeans. Despite opposition 

from both Protestant and Catholic church groups, in April 1987 voters approved 

by a 2-1 margin a government-initiated proposal for further restrictions. They 

include power to indefinitely limit the admission of refugees in case of a sud-

den increase in arrivals; limitiation of asylum-seekers to 24 border-crossing 

points; disposition of their claims within 12 hours; internment of those 

rejected for up to 30 days to prevent them from going underground to avoid 

deportation (NYT, Apr. 6 and May 30, 1987; The Economist, Mar. 28, 1987). 

However, at the end of 1988 a referendum initiated by the Action Nationale for 

reducing the foreign population over the next decade and a half, and including 

refugees within the maximum, was rejected by a similar ratio (Le Monde. Dec 6, 

1988). The major reason for opposition was undoubtedly fear of losing foreign 

labor; but the government also pointed out in case of approval, it would have to 

denounce international conventions on refugees, as well as agreements with 

France and Italy regarding border-crossers. 

Asylum-seekers recorded in France rose from 3,070 in 1977 to 7,864 in 

1980, and 11,196 two years later (Aleinikoff, 1984: 197). In the fall of 1984, 

the French authorities deported forty Tamils to Berlin via Vienna, after dispos-

ing of their claim in three days, during which they were housed at Orly airport 

at the expense of the airline which had brought them in. Nevertheless, numbers 

continued to mount: 20,000 new applications in 1984, 25,000 in 1985. To reduce 

the accessibility of its borders, France imposed advance visa requirements on 

all non-European Community nationals, and penalized airlines that landed 

travelers without them. These deterrents initially proved remarkably effective: 

there were 26,000 asylum applicants in 1986. out of which 10,600 were approved, 

and France was able to issue judgments within six weeks of filing. The Front Na-

tional has been exercising pressure to reduce these numbers further, but this is 



counterbalanced by the mobilization of a strong associational network, in-

cluding the popular S.O.S. Racisme, on behalf of liberalization. In mid-1988, 

the director of OFPRA resigned on the grounds his organization lacked the means 

to carry out its mission (Le Monde, June 28, 1988). 

Denmark liberalized its asylum law in 1983, and as of mid-1986 claimants 

were landing at the rate of nearly 1,000 a week, prompting massive resignations 

from the Red Cross. The government confined entrants awaiting determination of 

their claims on ferries, much as New York City does with criminals, and decided 

that only people in direct danger would have the right to enter Denmark without 

visas. This was designed largely to deter Iranians arriving from Turkey or Ger-

many (The Economist, Oct. 4, 1986). Thanks to new policy, admissions were 

limited to 9,000 for 1986 as a whole, and reduced further to only 1700 in the 

first ten months of 1987. Nevertheless, advocating more draconian measures, the 

ultra-right Progress Party jumped from 4 to 9 seats in the September, 1987, par-

liamentary elections. Danish restrictions deflected the flow from the Middle 

East to Norway, where applications soared to 6,500 in the first ten months of 

1987; they included also 1,000 ethnic Albanians from Yugoslavia. Some of the new 

arrivals were also confined to a ship docked at Oslo. 

In early 1985, Sweden was faced with escalating numbers of asylum-seekers 

arriving by ferry from Sassnltz, in the DDR. The Swedes then imposed a visa re-

quirement on nationals from the relevant countries, and imposed fines on East 

German ferries which landed people without them (Le Monde, Aug. 24, 1985). It 

should be noted that Sweden concurrently continued to accept quota refugees by 

agrement with UNHCR, for a total of 12,000 admissions in 1987. In the face of 

urban rumblings, the election of right-wing candidates to the municipal council 

of Malmo, the government decided to scatter the refugees throughout the country; 

however, at the initiative of a rightist group, in the fall of 1987 one of the 

towns voted by referendum to reject thirty-five refugees assigned by the central 



government (Economist, Nov. 14. 1987). A similar policy of decentraliza-

tion prompted a parallel reaction in the Netherlands, where despite adoption the 

principle of first asylum, applications grew from 5,865 in 1986 to 12,000 the 

following year (Liberation. Paris, Oct. 5, 1987). The Belgian government ob-

tained the authority to expel anyone who might constitute a threat to public or-

der or national security, and instructed consular officials to carry out special 

checks at airports in developing countries of flights going directly to Belgium. 

Britain imposed a visa requirement on Tamils in 1985, and in October 1986, 

against the advice of the Foreign Office, extended this to the other non-white 

Commonwealth countries (India. Bangladesh. Nigeria, and Ghana), as well as 

Pakistan. The ratio of acceptances declined from about half in the early 1980s 

to 12 per cent in 1986; fewer than 4,000 were admitted to file claims, and 

nearly all those admitted were granted "exceptional leave" to stay, which allows 

the government to review their cases annually and enables them to apply for per-

manent settlement only after seven years (The Economist. Oct. 17. 1987). In Oc-

tober 1987, however, a court of appeals ruled that the Home Secretary had misin-

terpreted the law when denying refugee status to six Tamils on the grounds they 

failed to produce evidence of actual persecution, since the Protocol merely re-

quires "reasonable fear" of persecution. The Home Secretary indicated if the law 

lords concurred, he would consider introducing legislation to maintain the 

present policy [TO BE FOLLOWED UP]. 

Overall, some 750.000 people arrived in Europe seeking asylum from 1977 to 

1986. with 200,000 in 1986 alone. However, it is impossible to get information 

on how many people were turned back before they could apply; for example, about 

100,000 claimants entered Germany in 1988, but reportedly, another 124,000 were 

denied entrance (IHT, Mar. 28, 1989, citing the Minister of Interior as reported 

in Per Spiegel). Despite the hue and cry, asylum seekers admitted in the three 

years 1984-86 ranged from a minimum of 240 per million population in hard-nosed 



Britain, to a maximum of 5000 per million in generous Sweden. The largest 

groups were Tamils (50,000) and Iranians (40,000). As of the end of 1988, ten of 

the European states ranked among the fourteen top resettlement countries in the 

world as a whole (USCR 1989: 36). In terms of refugees resettled in relation to 

indigenous population, among the industrial democracies Australia is the most 

welcoming (1/109), with Canada next (1/117). Then come Sweden (1/126) and Den-

mark (1/192), which outrank the United States (1/211); the ratio then drop very 

rapidly —Switzerland and France a mere 1/330, and Germany 1/855 (Britain, Bel-

gium, Netherlands were not included in the source table). 

Following enactment of the Single European Act, both governments and ad-

vocacy organizations called for a coordinated policy in preparation for 1992. 

Joly (1989a) has pointed out that for government the issue of asylum policy 

brings to mind security and control; and The Economist commented in the same 

vein that if the bureaucratic view of "harmonization" were followed, "All 

Europe's rules would then drop to the level of the most LePennish" (editorial 

dated May 7, 1988). 

Throughout her interviews, Joly found officials identified refugees as 

Third World immigrants trying to circumvent immigration controls. One of the 

major concern of "harmonization" is to foreclose successive applications which, 

as one French civil servant pointed out, might enable someone to live in Europe 

for 36 years before being finally expelled. They are also seeking to achieve a 

more balanced distribution of refugees among countries: for example, France is 

trying to persuade Italy —which now recognizes only Europeans— to drop its 

geographical limitations, as well as Spain to keep asylum seekers on its own 

territory (particulary Latin Americans). The "Schengen" initiative in this as 

with respect to border controls more generally represents an attempt by the 



"northerners" to protect themselves from the consequences of southern per-

meability, and to develop a model that could be imposed on the rest of the Com-

munity. 

One of the major issues is the handling of asylum applications. The 

guideline here is the notion of "first asylum country," focusing on the idea, 

expressed in the proposed directive, that the more a state manifests its agree-

ment to the arrival or even to the stay of an asylum seeker, the more this state 

becomes responsible. The granting of a visa is the most important operational 

indicator of such "agreement." Each state would be responsible for expelling 

those it turned down, and should they turn up in another, would be sent back to 

the original one. The group also proposes to generalize fines for transport com-

panies lading people without proper documentation, as well as exchange of infor-

mation, notably the creation of a data bank on all applicants to avoid duplica-

tion. 

As against this, in 1985 concerned humanitarian organizations founded the 

European Consultation on Refugees and Exiles (ECRE) to develop a comprehensive 

plan of their own. Their proposal, entitled A Refugee Policy for Europe, advo-

cates granting asylum to applicants who do not meet Convention critera. but have 

a valid claim on humanitarian grounds, as advocated in 1976 by the European Par-

liament. This is particularly relevant to victims of generalized violence, who 

as noted earlier constitute a large part of contemporary refugees from the 

developing world. Some victims of economic circumstances would qualify as well 

if the hardship is the direct result of political oppression. The proposal would 

also restrict the ability of governments to deter applicants and to deport un-

successful ones, on the basis of recent court decisions which ruled that Art. 3 

of the European Convention on Human Rights, prohibiting inhumane and degrading 

treatment, could be invokved to prevent refoulement, and Art. 8, protecting 

family life, to stay the deportation of family members. In the editorial men-



tioned. The Economist endorses the broader "humanitarian" definition as well, 

and proposes separating refugee from immigration policy, with an EEC official 

appointed as Commissioner for Refugees for the Community as a whole. An addi-

tional practical suggestion is to levy an annual charge on member countries 

which, per head of population, take fewer than the average of reognized 

refugees, to be redistributed among those who take in more. 

Although refugees from the developing world remain the major concern, the 

liberalization of exit in eastern Europe, advocated for so long by western con-

stitutional states, is prompting them to have second thoughts. Should these be-

come the basis for policy, most of the population of the countries involved 

would remain immobilized because they would have no place to go. 

The main stage is once again the Federal Republic. As of 1987, in keeping 

with previous policy, asylum claimants from eastern Europe remained privileged, 

and allowed to work after one year. (NYT Aug. 28, 1986). However, a problem was 

in the making here as well, particularly with respect to Poles. The Minister of 

the Chancellery pointed out that when the decision was made in 1966 not to expel 

any refugee from the Soviet bloc, eastern European countries had strict travel 

regulations; now, however, 400,000 Poles were granted visitors' visas every 

year, and many of them overstayed. At this time, there were an estimated 170,000 

East Europeans without asylum, 100,000 of them Poles. The government therefore 

reduced the duration of these visitors' visas from three months to one or two, 

and undertook a general review of its asylum policy for Eastern Europe as well. 

The steady liberalization of exit, combined with deteriorating conditions, 

also fostered the relocation of many of eastern Europe's remaining ethnic Ger-

mans (outside the DDR), in accord with the long-established wishes of successive 

Bonn governments, which at various time provided economic incentives to this ef-

fect. Estimates of the potential pool run as high as three million —about two 

in the Soviet Union, nearly one in Poland, and over 200,000 in Romania. Numbers 



have risen quickly, from 43,000 in 1986 to 80,000 the following year, and 

about 200,000 in 1988. Like their post-war predecessors, these spataussiedler 

("belated refugees") benefit from a constitutionally guaranteed recognition as 

German nationals (Art. 116) upon appropriate documentation of their ancestry. 

For obvious political reasons, in the past applicants were granted the benefit 

of the doubt. However, most of the recent arrivals hardly speak German, if at 

all; and there are some indications of a growing traffic in fake documentation 

of German ancestry. When receptions camps became hopelessly overcrowded, the 

Kohl government pledged vastly Increased assistance. Notwithstanding the 

government's firm commitment, public reactions have become increasingly nega-

tive, with many questioning the newcomers' status as Germans (Le Monde, Aug. 27, 

1988; The Economist. Sep. 10, 1988; NYT, Sep. 14, 1988). 

Conclusion 

[TO BE PROVIDED IN REVISED DRAFT] 

NOTES 

* I am grateful to Ursula Levelt for her enthusiastic research assistance in 

the preparation of this paper. 

1. The emphasis here is on admission of refugees, not "refugee policy" more 

generally, which includes assistance to refugees abroad. With regard to the lat-

ter, it should be noted that the Scandinavian countries lead the way on a per 

capita basis (%USCR1989: 35). 

2. The quotation is cited by Plender from the Bulletin of the European Com-



munity, I, 11 (1968): 5-6. It should be noted that Plender himself viewed the 

matter with skepticism. 

3. The myth of "naturalness" is by no means exclusive to the lust sanguinis 

tradition: in the alternative jus soli tradition, dominant in the United States, 

"soil" has the same magical properties as "blood" in the other. 

4. I have borrowed this phrase from the title of a recent essay which covers the 

subject of uses of foreign labor more generally (%Zolberg, 1987c). 

5. I am alluding here to the "left" and "right" components found in many anti-

immigration movements, a combination which makes for strange bedfellows. 

6. By enacting an annual cap of 150,000 on immigration from Europe in 1924, the 

United States in effect relinquished the use of Europe as a significant source 

of labor; but the door was kept wide open for entry from the Western Hemisphere, 

a policy which was defended on the grounds it would produce self-regulating 

flows of temporary workers from Mexico and Quebec. During World War II the 

United States organized a formal guestworker program to recruit Mexicans and 

reinstated it at the outset of the Korean emergency. Concurrently, growers 

relied heavily on undocumented workers. 

7. Instead, these countries were subject to the orthodox stabilization measures 

of the IMF, often with no beneficial results in export earnings but substantial 

increases in import bills and consequent Increases in domestic prices. Con-

comitantly, the liberalization of trade fostered by GATT benefitted only the few 

among them that have evolved into i.'ICs. 



8. This approach was founded on a theory, originating with J. M. Keynes and A. 

Sauvy but formalized by W. Arthur Lewis, which stated that growth and full 

employment in the more industrialized countries depend on the availability of an 

abundant supply of labor — a s in the United States in the second half of the 

nineteenth century— and that the problems of the poorer countries could be more 

easily overcome if they were able to reduce the pressure of their manpower 

surpluses on their society and economy. 

9. The leading labor federation in the post-war period was the CGT; although it 

played an important role in political affairs by way of its links with the Com-

munist Party, the CGT's refusal to participate in planning and policy-making on 

the grounds this would constitute "class collaboration" left things by default 

to the employers. 

10 For a critical discussion of her analysis, see ^Zolberg, 1983b). 

11. The expression "unmixing of peoples" has been attributed to Lord Curzon, 

with reference to the Balkan Wars (Marrus: 41). 

12. The classic case is the Soviet Union which, after the revolutionary 

upheavals generated about one million refugees, in the mid-1920's adopted a no-

exlt policy. Prohibition of emigration emerged as the common stance of a dis-

parate array of modern authoritarian régimes, including during much of their 

life Fascist Italy. Spain, and Portugal, as well as Nazi Germany. It can be un-

derstood as a concomitant of state-directed economic autarchy more generally, 

particularly in the case of states that seek to overcome underdevelopment by im-

posing great sacrifices on the current generation. In periods of international 

tension, the prohibition also prevents dissenters from joining enemies of the 



State But most of all, it serves purely political objectives; since exit is 

tantamount to "voting with one's feet," an alternative to protest, authoritarian 

régimes which claim to rest on democratic consent cannot afford such concrete 

evidence of deep alienation.In addition to Dowty, see the discussion by Albert 

0. Hirschman, "Exit, Voice, and the State," in Essavs in Trespassing: Economics 

to Politics and Beyond (Cambridge: Cambridge University Press, 1981), pp.246-65. 

Against this background, emigration may be used exceptionally to relieve ten-

sions, or to rid the state of some unwanted ethnic or national minority; 

however, in some cases permission to leave may be disguised as expulsion, or 

coupled with humiliating measures, so as to avoid appearing to grant un-

desirables a privilege refused to the majority of nationals. 

13. The first High Commissioner for Refugees coming from Germany resigned "in 

the conviction that he was virtually powerless..."(%Vernant, 1953: 25). In 1938, 

as the crisis became more acute, the Assembly decided to set up a single High 

Commissioner's office responsible for aU, League work on refugees; but the 

severe limits on the High Commissioner were evident from the unwillingness of 

member states to assume greater responsibilities in dealing with the crisis. Nor 

were they open to persuasion by anyone else, as indicated by the failure of the 

Evian Conference initiated by Franklin Delano Roosevelt in 1938 on the problem 

of refugees from Germany and Austria —i.e., Jews— to come up with any substan-

tial solution to their plight. Its one contribution was the formation of an In-

tergovernmental Committee on Refugees, headed from 1939 onward by the High Com-

misioner himself. Nevertheless, inter-war developments were significant in that 

they entailed an a distillation of the concept of "refugee" from the European 

historical experience to date, and the concretization of this abstraction by way 

of the creation of a set of specialized agencies, located within a more com-

prehensive institution that represented an attempt to give substantive expres-



sion to yet another abstraction, the concept of "International community." This 

process fostered the notion that member of the League collectively owed some 

obligations to a category of persons designated as "refugees." The notion of 

"refugee" thereby gained some independence from the actions of particular 

states. The other significant step was a specification of the rights to which 

those so identified were entitled —travel documents, education, right to work 

in the receiving country, and so forth— as codified in a 1933 convention relat-

ing to the International Status of Refugees (^Holborn, 1975: 15). 

14. Some were disposed of by way of negotiated population exchanges between 

neighboring countries, similar to earlier ones in the Balkans. Despite 

vociferous protests from many of the people Involved, the Allies agreed to 

Soviet demands for the return of two million Soviet citizens who were outside of 

their country, including prisoners of war, forced laborers, and anti-Soviet ac-

tivists who had fought on the German side —mostly non-Russian ethnics from 

European Russia; however, return operations slowed down when it was learned that 

that many were being dealt with very harshly. The largest single mass of dis-

placed persons were over twelve million people of German descent —some old set-

tlers, others recently Implanted by the Nazis— who retreated with the German 

forces or were expelled from Czechoslovakia, Poland, Hungary, Rumania, and 

Yugoslavia; nearly all ended up in the western Allied zones that became the 

Federal Republic of Germany. As the result of both foreign policy considerations 

and domestic pressures from relevant ethnic groups, the United States opened its 

doors to many remaining "displaced persons"; and some of the others went to Com-

monwealth countries or, after 1948, Israel. 

15. In the inter-war period the country received some 80,000 Russians, who were 

under the protection of the League of Nations High Commissioner for Refugees, 



and more than a million Central and Eastern Europeans. 400,000 Spaniards fleeing 

the civil war were so admitted, but many were interned. Refugees still in France 

after Vichy came to power were treated variously according to nationality, rang-

ing from continued protection to betrayal into the hands of the Nazis. 

16. As of the mid-1950s France's refugees included about 100,000 Russians and 

160,000 Spaniards, left from the inter-war period; and 100,000 Eastern and 

Central Europeans, some of them recent arrivals. 

17. However, in March 1988, after being turned down by both OFPRA and the Com-

mission, a claimant from Bangladesh obtained recognition as a refugee from an 

ordinary court, which acted on the grounds that international conventions take 

precedence over domestic law (Le Monde, May 3, 1988: 14). This arose from the 

fact that while in the course of being deported to Dacca, he refused to board 

the airplane, an offense for which he was indicted and brought to trial. The 

defense insisted he was a refugee, and produced new evidence which persuaded the 

tribunal. If the accused was a refugee, he had committed no offense. . . Le 

Monde reported further that OFPRA insisted the tribunal's determination did not 

obligate them to deliver a refugee card, but that they would probalby reexamine 

the case. 

18. It might be noted that although the United States at this time did not 

adhere to the Protocol, its own legislation provided for admission of all 

"defectors from Communism," even when it was clealry established that their mo-

tive for leaving was mainly the aspiration to economic betterment (^Zolberg, 

1988a). 



19. As of 1957, for example, Germany had 60,700 refugees, approximately one-

third of the total enumerated by the UNHCR In Europe as a whole, many of them 

probably recent arrivals from Hungary. Another 59,000 were in Austria (mostly 

recent arrivals from Hungary, about half of them in transit camps), and 36,000 

in France —many of them old-time Spanish opponents of Franco (XHolborn, 1975: 

429). 

20. Besides reaping income from the air traffic, the DDR may have been taking 

advantage of the situation to promote its long-established objective to get the 

Allied authorities to impose normal border controls at the access points to West 

Berlin (ibid.) 

21. Such financial negotiations were not new, as the Federal Republic had ear-

lier paid the DDR to extract dissidents from jail, or for issuing exit permits, 

as well as Poland for allowing the emigration of ethnic Germans. 

22. The Berlin loophole had repercussions overseas: on August 11, 154 Tamils 

were found drifting in open lifeboats off the coast of Newfoundland; upon inves-

tigation it turned out they embarked the previous month on a German-ownded ship 

of Honduran registry at Hamburg, an operation for which the captain admitted 

pocketing DM700,000. 
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