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IntemaJ document prepared by the Directorate of Human Rights 

INTRODUCTION 

of human nghts. Paiticuiar to S 6 October 1999. t̂ î rencc was made to the forthcoming Quadnpartite meeting on 

L a p , . s i z ^ r c ^ i i i ^ ^ » - -

accession can usefullv be arinipri and the way such 

.he qûUoo of the combined t t f ^ ^ . h P®'""" 

Co.„c„ CO.. .. „p ,, 
snd smnu of ifc chiu„r ' aiscus.ioiii on vsnous key quenions relaiing lo comenl 



To this end, the paper sets out with a brief recapitulauon of the main legal and poliUcal 
issues conce^ng the question of human nghts protection withm the legal order of the European 
Commumty (Section 1 below), followed by a summary ovei^iew m Section 2 of the way S 
ssues have been approached over the last 20 years, both by the institutions of the Community 

Court of Justice) and by the organs of the Council of 
t irope (Committee of Mimsters and Parhamentai^ Assembly). SecUon 3 describes some 
relevant recent developments m the case-law of the European Court of Human Rights. Finally 
i T f Z T ^'f hypotheses concerning possible approaches which could 
be followed ViS-^-vis the question of a Charter of Fundamental Rights of the European Union 
In discussing the potentiiJ implications of such an EU Chaner on the human nghtsTtaidaSrof 
the Council of Europe, this paper focuses essentially on the possible impact on the E u Z e ^ 

indeed the mponmct of also including economic and social rights in a EU Charter would 
certainly jusufy a aui and in-depth analysis. The Directorate of Human R i g h t s T r e a d r t o 
undertake such an analysis from the perspecuve of the European Social S t e r ^ 

A. The jegaJ Issue 

prom^gated by ,,s .„«.tyuons enjoy a son of "imniunity ftom th= Convention ( ) The i L f o f 

w n p i r T » " ' « r i ™ - » " » " •'»«•i on naionality) and A n r t u Z o ^ ^ i S 

context, the Court of Justice has also recognised that the ECHR h^f f • , ^ 
case C-260/89 ERT [1991] ECR1-2925 p i r 4 V ) (see 



6. It has often been suggested that this development in the case-law was. in part at least a 
reaction_to rylmgs by the highest domestic ceunsJn_some Member States (especially the 
Constituuona^l Couns of G e r m w and M y ) which reserved t h r j ^ h T T ^ y apriicabihty of 

7. However, ihe fact remains that, according to the case-law of the Court of Justice 

L ï j r T m ' t h . S ' r ' ' ' . h ' ™ s state oi 
TreT^'ha. hro i h f ^ ^^ Amsterdam 
w S Ï . ? J ^ P^^ '̂dent of the Court of 
usnce as a (Robert Lecoun, Cour européenne des droits de I H o r ^ 

e Cour de jusuce des Communautés européennes, Wzarda Festschrift, p. 336)- there is no 
t ^ f l w h i ç h j s b m d i n o ^ n the C ^ ^ ^ ^ ^ 

f ^ ' ^ f - ^ ^ ^ ^ m M ^ M l ^ r n m ç y (which rights wui be " i S S ' i i t ï ï e 
Z ""t In add.t.on, many commentators have po nted a X 
of I s L r i S ,H T Z ' ^ " ' interpretations m the field of human rights bctwLn the Coun 
of Justice and Ihe Sgasboui^CQurt (and several cases may serve to i l lusLe that this r^k i î ^ 
t'he the Luxembourg Coun ha. never stated that Ù shou d t e bou d b^ 
the mteiprctation given to certain nghls by the Strasbourg Court.' 

8. It h ^ also been said that the expansion of the activiues and competencies of the 
Cor^unity/European Umon has made u mcreasingly difficult to separate huzSrn> s !ssut 
trom Commumty activities/^ Reference can be made, for example, to the h u m T r i X clause 
n a^eements with third countries and to the increased role of human righ^fSÎÎÊ^ 

to the development of Community activities in the field of the Single S e t ^ i f r S ' 
and home M f ^ (.nc u l g ' ^ ^ ' h ^ 

immigration emd asylum, judical co-operation in criminal matters, etc.). 

B. The wider political context: issues related to European identity 

r̂ then̂  co-operat.on in the area of foreign policy between the 

pap„,, "" of 19 ,990. Secio, 3 Appe»dU , ,„ 



Court of Justice on Community accession to the ECHR, reproduced as Appendix 2 to this 
paper). Some quotations may serve to illustrate the underlying reasons for this. 

11- As the Commission_noted in its communication of 1990 in the context of its proposal 
^ a t the Community accede to the ECHR: ".„it is imponant for the Community as such to 
demmigtrate_iiLa_soiemn and tangihlp way for the citizens of Europe its attachmeiiL to the 
principles contained in the ConventiorL" 

^^ ^ ^ European Parliament's Committee 
prupN Community accession to the 
bCHR): such accession would also make it abundanUy clear that fear of a funAre «mh an 

needs show no real m t e r e l t k l i f c ^ ^ ^ u ^ 
01 fondamental freedomsjs unfounded. EC citizens must also have at their disposal a system to 
protect theu- fundamental nghts if they feel t h c y - ^ i h ^ t i m of actions on the J r of the 
^ ^ m S L U It IS important - in terms of the need 

Et^opean unificaUon - to give ordinary citizens the feeling that even within the EC they have 
adequate protecaon ot their fundamental nghts." This opinion also refers to the fact that 
accession would "enhance the image of a free and democratic Europe" and "indicate to non-EC 
countries that the E C takes senously the protection of human rights within the C o Z u m Z l u 

o w i d s i " ^ encouraging the transition 
u^^^^ds democracy and respect for human nghis m Central and Eastern Europe. The credibility 

^ ^ ^ be consider bly 

wfd^n h V r n ' ' ^ ^ ^ ^ ^ ^ human r ghts 
r e ^ c t t ^ ^ ^ ^ ^ independent body to subject respect for human nghts to a cntical review." 

2. APPROACHES TO THESE ISSUES OVER THE LAST 20 YEARS 

13. What follows IS a summary chronological overview of the main positions expressed and 
other pohticaUy relevant developments during the last 20 years on the approach o b r S e n vTs-
¿-vis the question of the protection of human nghts within'the Eun^pean C o m m u L t y ^ o n ) 

^'^¡trami^^rn. adapted nn 4 April 1979 (supplement No. 2/79 to the 

the conc^usin t h T r " " I " ^ ^ document the Commission reached 
he conc i s ion that Community a c c e M l o i U o j h ^ E C H R was desirable for a whole s e n ^ o f 

and ag J t c h T s ep 
r T c o r ^ c n d s t f n r ^ . ^ ' " " ® e x ^ n a u o n of aU the arguments, the Commission now 

, CommuniUes to the ECHR, The d e c i d e 
S of J s u ^ o f the protecuon of fand.menial rights J L i b t L 

D i ^ l u S , n f f t h e 
E ^ n e T State. f ftuid^entaJ and human by I Z 
turopean States organised on a democratic basis. The protection of this Western F n m n . . ! 

step does n o a o i y _ _ a n o b ^ ^ ^^^^^^^^ q o l S 

Opinion on the Bontempi report, annexed to document A3-0421/93. p 32 (draft.^3n: Mr Verh.gc„), 



IS The memorandum was ssnl lo the Council, the European Parliament and <„ , h . 
E c o n o ^ social C o ^ t t e e . in a ' l ^ s l t o on A « . f 

16. The Camm/iX^i . at th« 64th Session nf rK 
Ministers of Foreign Affairs (10 May 1979) "s'est f é l i H f ^ X Ìf» . me t)4th Session of the 
possibiUté d'adhér.r à la C o n v e m i o n - ^ p é e n n d « I t d f h o l Ì T " " " ^ ' 
Parliamentary Ass^ly adopted a resolutiofin ^981 nth^^h elle . 'H 

.houM . e ta^en on m . h t ^ . ^ i t ^ f . ^ r f ^ l r ^ . r ^ ^ ^ ^ 

for approval of the Coramumtys a c c e s ^ n T u , . F r m ,Ì " " 
negoda„ons on the detais o f T a S S n .Te l ^ S . o J a ^ ' 

the ECHR to make possible this accession. ® ' adjustmems to 

« , h m . e . s t the C o m n . . . o n . request to the ¿ » ^ t ' ^ ^ ^ Ì o f / o f f ^ - i ^ ' i t t X 

provisions for mtergovemmentol co-operaUonTt^e « e ^ o f u s n v f J ' ! ! ' " " Ì ' 
Maastricht Treaty, together with the refer«nr, ir. L - , ^ "> the 



^̂ ^ Commission should receive authorisation to negotiate with the Council of Europe on accession arrangements. 

22. FoUowmg the Intergovernmental Conference leading up to the conclusion of the 

nTol n r r by the European Convention on Human Rights signed 
Se ^̂ ^̂  f"'̂  fro'« the constitutional traditions common to 
w States, as general pnnciples of Community law". After the adopcioHf tl^ 

of whether accession of rhe Europeaifeii^u^in^tf^ 
would be compatible with the EC Treaty (Article 228, paragraph 6 of the EC Treal̂O 

fuair. Ĥ r h"' ^^ îth the Coun on 26 April 1994 and the Court of Ju nee delivered its opm.on (see Appendix 2) The Coun ŝtinguished two mam problems pn̂sented by the question of Commv .̂rLessio^o the 
co'Iir HT.̂ ^̂  i ^ ' - ' ® ^ ^ an agreed r (Vh 
STr^ n 7 r ^ ^ those relating To thT urisTction of 
fcnSl n f • 'he Coun rejected submissions by Ireland the Sed 

rf?- T r ^ Ler Such a 

accedet t law 

24. However, as regards question (h), the Coun held that in order fully to answer the 
. ^m^ l ^mmrnB, especially with Arucles 164 and 219 relaung t̂ the ,un diĉ on of t t ilipsssszis 



promote greater cohesion of the European insütutjonal system in the long term.' Under 
the heading "Safeguarding human rights in Europe", the Committee of Ministers took the following positions: 

"Human rights protection lies at the hean of the Council of Europe's action 
Excepuonally, us approach in this field is aimed at mtegraüon. since the central 
mstrument, the European Convention on Human Rights has the onginality of giving 
competence to a supranational body - the Coun - to take decisions directly binding on 
member States, which are required to accede to the Convention without delay The 
Preamble to the Single European Act and Articles F2 and K2 of the Treaty on the 
European Union refer to the Convention. The Convention must remain an essential 
reference point, m terms both of rights guaranteed and us judicial mechanisms, for the 
protection of human nghts in Europe as a whole. It is in this context that consideration 
oi the po.ssibility of the Community's acceding to the Convention and its protocols might 
be placed. The Parhamentaiy Assembly is in favour of such an option, and the President 
of the European Coun of Human Rights. Mr Rolv Ryssdal. also supported the idea at the 
end of a paper (...), which he delivered at a recent round table (...)." The document also 
states that the European Social Charter, the European Convention for the Prevention of 
Torture and Inhuman or Degrading Treatment or Punishment and the Framework 
Convenuon for the Protecüon of Naüonal Minonües consütute basic texts of reference 
tor the protection of human rights in Europe. 

ParlianientaiT Assembly Recommendation 1279 (1995) on the 1996 Intergovernmental 
Conference of the European Union inter al.a recommends that the Committee of 
Ministers draw the attention of its governments (in parücular those of the EU member 
States) to the already supranational character of the ECHR, set up a working party to 
detemiine the manner of the European Community's accession to the ECHR and its 
pracücal impücaüons for the Council of Europe, and invite the European Community to 
accede to the revised European Social Charter and other treaties.® 

The then President of the European Conff of Human Riecht. Mr Rolv Ryssdal. 
concluded an address delivered at a Round Table on the developing role of the European 
P^ii". T ŷ ^̂ ^ Commumty accession to the 
ECHR would appear a logical step forward. It would strengthen both the Community 
and the Convenuon and (...) post cold-war Europe needs a strong Community and a 
sü-ong Convention. It needs a strong Court of Jusüce and a strong European Court of Human Rights". ^ 

Se. document CM (95) 128 revised of 19 October 1995, entitled: "Place and Role of the Council of 
Europe ,n European Construcuon. with the Prospect of the European Union's 1996 Int̂rgoverninen JconferenL 
considerations which the Ministers'Deputies wish to bnng to the attention of the Reflection Grrp " ' 

' in Resolution 1068 (1995). the Parliamentary Assembly pointed out that "accession fto the ECHRl ^oZlT^'r' effective U ioro/'?̂ ^̂ ^̂  



The question of Coramimity acc.ession.ioJhe:ECHILwas.imt 5enpjisl>Liiiscû  subsequently to 
the Opinion of the Court of Justice in the framework of the Intergovernmental Conferenc.ft 
which led to the conclusion of the Treaty of Amsterdam . The IGC did not result in a Treaty 
amendment establishing competence for the Conununity to accede to the ECHR (although it did 
result in the mtroduction of certain new provisions according to which the Union is founded, 
inter alia, on the principle of respect for human rights and fundamental freedoms - new Article 
6). 

26. In its Recommendation 1365 (1998) the Parliamentary Assembly of the Council of 
Europe welcomed the strengthening of human rights protection within the Union. It also 
considered that accession of the European Community to the ECHR would further strengthen 
this protection and eliminate the current risk of divergent case-law between the European Court 
of Justice and the European Court of Human Rights. It recommended that the Comnuttee of 
Mimsters "promote actively the accession of the European Community (Union) to all Council of 
Europe convenüons which foresee this possibility as well as to the European Convention on 
Human Rights, the European Social Charter and the European Cultural Convention" and "re-
examine the question of accession by the European Commumty (Union) to the Council of 
Europe". 

27. In its reply to this Recommendation dated 1-2 July 1998, the Committee of Ministers 
noted that a number of Council of Europe conventions and agreements provide for accession by 
the European Community and that it was for the Community to decide when it wishes to take 
advantage of the possibility of accession. It also noted that several opuons had been put forward 
concemmg Commumty (or Union) accession to the ECHR at the üme of the Intergovernmental 
Conference of the European Union which preceded the adoption of the Amsterdam Treaty, none 
of which had been pursued funher. The Committee of Ministers also referred to the above-
mentioned opinion of the Court of Justice. 

The new initiative to draw up a Charter of fundamental rights of the European Union 

28. Under the German Presidency of the European Council in the first half of 1999 an 
mitiauve was launched towards the elaborauon of a Chaner of fundamental rights of'the 
European Umon. This resulted in a Council decision adopted in Cologne (3-4 June J999) 
refemng to a need, at the present stage of the Union's development, to establish a Charter of 
f̂ nd^ental rights m order to make their overriding importance and relevance mor« visible to 

^^ the decision, 'The European Council believes 
that this Chaner should contam the ftindamental rights and fireedoms as well as basic procedural 
nghts guaranteed by the European Convenüon for the Protection of Human Rights and 
Fundamental Freedoms and denved from the constitutional tradiüons cottunon to the Member 
States, as general pnncipJes of Community law. The Charter should also include the 
fundamental nghts that penain only to the Union's citizens. In drawing up such a Chaner 
account should furthermore be taken of economic and social rights as contained in the European 

If Community's accession was not an opuon in the IGC (or the resulting Amsierdam Treaty) because 



k 
Social Chaner and the Communiry Charter of the Fundamenta] Social Rights of Workers 
(Article 136 TEC), insofar as they do not merely establish objecüves for acüon by the Union." 

29. A draft for such a Chaner should be drawn up by a body with a fairly broad 
composition, which should present a draft document in advance of the European Council in 
December 2000. The European Council will propose to the European Parliament and the 
C o ^ s s i o n that, together with the Council, they should "sQlenmly proclaim on the basis of the 
draft document a European Charter of Fundamental Rights. It will then have to be considered 
whether, and, if so, how the Charter should be integrated into the treaües." 

^ ^ Q i ^ d r i p a r t i t e meeting between the European Union and the Council of Europe 
on l i^FebmaryJmJhfi .German Presidency iniüative was discussed (see doc. SG/Inf(99)4) 
J ^ ^ c r e m r ^ ^ s ^ recaUed previous discussions on accession by the community to the 
E C ™ , which had been advocated by the Parliamentary Assembly, the European Parliament 
the European Commission and a majority of European Union member States. The Convention 

was ir^ediately available; the drawing up of a new mstmment might 
standards. This was borne out by fhe 

discussion concermng the CIS mstuiment. TJie European Commission representative recalled 
K ^^ Community accession to the Convention, but 

The q u e j ó n of the EU getting us own Charter of human rights had now been raised once more. 
t L i S ^ e ^ ^ v . ' n n T r ' p ^ith its own implementaüon mechanisms. • 
Ihe EU Presidency and future Presidencies s h o u l d j ^ ^ c o u m _ o f the ECHR and the need to ' 

b t m n / n f ™ . " ^ ^ ^^ ̂ ^̂  ̂ ^ was oriy 4 1 
FurnnP / J opportunity for starting a discussion with the Council of 
Europe and he assured that us views would be taken into consideration. 

^ ^ ^ ^ DEVELOPMENTS IN THE STRASBOURG 

31. the EuropegnCoun of Human delivered j u d ^ e n t in three 
cases which suggest a c e r t a i n d e p a ^ S ^ ^ : ^ ^ Q ^ ^ C o m n ^ . n C "fi "f 

»̂ ad been e x ^ ü í d ^ d t o T ^ ^ the E ^ 
Prn o ^ r ^ elections a n d ^ e quesuon of whether this was in conformity with Article 3 of 
Protocol No. 1 to the ECHR jAiatthem v. UfQ. The UK Govenmient argued that it ^uId not be 

eIZTc ' i i ' ^^^ 'n the fraL^^work 
^ I T n f p T ^ ^ r i ^ foundTvioSt ion of 

f Community acts could not be chaUenged as such in 
I T ? ' ^ ^ ' T h e ECHR does io t e x d u r t ^ e 

transfer of competences to international organisations, provided that the riehts of t í r p r i p 

^^sfer. Intercsüngly, the Court considered that the European P a S ^ T i n W 
legislative powers and its role of exercising d e m o c r a ü ^ í ^ i i ^ H ; ] ! ^ ^ 

L i i J r ^ Z T ^ T - ^ ^ ^̂ PP'- '3258/87), Decisión. 
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Communicy. s h o u ^ the purpo.^c of 
Article 3 of ProtocoLNo.-J. It foimd a violation of this provision because the applicant was 
completely denied any oppoitunity to express her opinion m the choice of members of the 
European Parliament. 

32. In̂  the second case (JVaite and Kennedy v. Genmnyf which concerned the question of 
Germany s responsibility for accepting immunity from jurisdiction of the European Space 

^ ^̂  ^^ ^̂ ^ ^^^ ^here StatL establish 
nlemauonal org^sat ions in order to pursue or strengthen their co-operation in certain fields or 

acuviues. and where they attribute to these organisations certain competences and accord them 

Tv?; ' ' ^ ^ fundamental human nghts. It 

c l n L t ' T ^ " ^ ^ ^ " ^ ^ Convention, however, if the 
responsibility under the Convention m 

Ration to the field of activity covered by such attnbution. It should be recalled that the 

i^my German junsd^ction is peirmssible IS. w h e t ^ ^ ^ to 

paper ^ ^ ^ b : ! ^ ^ ^ ^ ^ ^ ^ ^̂ ^ ^^ 

4. OUTLINE OF CERTAIN HYPOTHESES/POSSIBLE 
APPROACHES 

e x J i l Z ^ n f l ^ T ^ ' hypotheses/possible approaches, it is imponant to define 
me exact namre of the legmmate Council of Europe interest in this matter. 

h L a n n t h r ^ ' ' ' ' ' ^ ' " of Europe in the matter of 
^ Z T J ^ Ï Community as follows: its wish to a v d ^ a 

Po i t i c X s u ç o n s . ? . the member States of the Council of Europe » 

drawTn^ of n^^ m effect mean Z 
f ^ L r . ^mce individuals in some parts of the wider Europe 

would enjoy cenam fundamental rights which would be different from .»niov^H h i « - I T 

pnncpla ,„ rdaaon t . o t o regions of the worid (boft m m ^ m l i U, m u M ^ ^ n i 

r e a s o n , l î d ^ S p ^ a S ; ™ " ' ' " • P™' cour.. 

TOs is a ,„u. iv . praposa, „h,ch ^ „„ be improved on 1,. b..i. of „dec 



viable. 

Fn H " y P f i ^ f Commumty would not proceed wuh the adoption of a Chaner of 
Fundamental Rights of the European Union 

comment; ttiis hypothesis seems unrcaiistic after the June 1999 European Council 

the Chaite^l^IlM t ^̂ ^ ^"«tion of whether 
rhn^i f . i u Furthermore, a key reason for drawing up the 
Chaner stated .n the CouncU deosion is the fact that "There appears to be a need atTe nrLlnt 

f d d e d r i S ^ ^̂  ^-^onLituens" (emphast -mmiuv IS iht. nnmosê iL CQuld ieohou^ht rhat a le£al]v bmdin̂  t«xLj^ot 

39. Hypothesis 3: such a Charter would contain the Frwp nrrhf. „ , 
^ ^ Che ECHR prov,s,ons .hemselv« (^sa^e 
social rights are to be included in the EU Chartî rV in t Lhaner if 
and ¡,s_ca.e:law would be induded L cL ' S l m B S ^ i s s m ^ ^ m 

J , — me netiiiLio be mcludert ^ chaner. It states thai the Chaner shSSdTSuiln 

rights o, a P r o c S S H n S s t f i - S ^ t h r S s 



12 
envisaged to incIi^ecoiMm^^ whether the phrase 
quoted should be taken to mean that ot̂ usticLabî hts would qualify for such incluŝ n If 
^e latter is the case, the question arises as to how this relates to the fact that the Council decision exphciUy reserves the decision on the status (legally binding or not) of the EU Charter lor a later stage. 

40 It seems likely that these imponant questions will have to be addressed by the Body that 
will be responsible for drawing up such a Charter. In this respect, it should be pointed out that 
êre is bm^^n^^^sm pf M fumrê ..siatu.s..Ql theXiimterJie: political 

declarauon or (also) a legaUy binding instrument) andjl̂  wordingof the provisions: a legally 
binding instrument requires provisions that are much more precise man Ts required for a 
pohtical text (for example, while for a political text it could arguably be sufficient to state the 
everyone has the nght to freedom of expression", a legally binding mstmment would need to 

specify the restncuons that might lawfully be placed upon the exercise of that right). 

41. In other words: an approach according to which the Charter's provisions that contain 
nghts which are also guaranteed by rhcmm^ îMoRoM îhsOm^L^, foluS onT rh" 

LessalS ̂ a u l s ^ v S t S b̂  d ^ l ^ ^ ^ P ^ ^ ^̂ ^̂ ^ 

t, the Chaner will be drafted in the fonpj)l^MJeclaraiion with detailed and precise 
(which, therefore, could easUy be transfbnned 

a v n i H i n U ^ no strong need, from the point of view of avô ng discrepancies between the Chaner and the ECHR. tP,follo_w.ciasdja .̂worduS ^^rovisions is that where the drafters opt for a £olM d e c l a r a l S ^ i ^ ^ ^ 
imply stating the nghts without much detail. "as l ^J^^ r^s " o F c ^ 

.enan^ it would seem 
^̂ anteed by the ECHR and us additional Protocols, since the omission of one or £ X r 
nght (or Its formulauon in weaker or moni limited terms than those provided in Uie 

: -'Tespon̂ ng ECHR provision) would be likely to lead to a "downgrading" of Sat right mUl \ 

Z T t̂ - '̂ ould be avoided if the Chaner would contain Anicle 1 
the EC^ i i ' i 2-18) and the additional ProSS t̂  me ECHR. The quMtim^s. however, what the political (and possibly legal) s U S ! 

43 However, _e.ven if the drafters of the Charter foUow the wording of the ECHR nmvionne 

^ from the way the European C^i^of Human Rights inter^^e 
conespondmg provisions of the ECHR. since, from a legal point of view t̂ ef̂ L^ twTXtî ir 
the result of the applî on and uiterpretati^i^jTIr^^ 

if 
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imdjis P̂^ M inieipreted the case 
may be, a similar reference could be made to "case-law" of the European Committee of Social 
ĝhts on corresponding provisions of the European Social Charter).̂ ' It might be questioned 

however, whether such a clause, if included in a legally binding instrument the obs«v;¡;;ĉ f 
wmch IS ulumately ensured by the Court of Jusüce, would be compaüWejyitluhe EC treaty 
rules relating to the iuosdic.tiûa-û£.the-Cûua.of Jmlice. It could be argued that; dependííí¡̂  its 
precise formulaüon. a clause of this type m^t create a legal obligation for the Court of liKTirP 
to ipUow_(or.;,xesp£ciLthe Sû^ concerns the mterpretaüon of cenain parts of 
Community law. namely the fundamental rights provisions of the Charter and thus derogate 
from the rules of the EC treaty concerning the monopoly of jurisdiction of the Court (iOuaice 
(see in particular Article 164 and perhaps also Anide 219). An amendmem of the" EC Treatv on 
this point might_̂ erefore bejegujred. — -—-—- - —— 

44. Hypothesis 4: such a Charter would be adopted simultaneously with a Council decision 
case the Charter is integrated into the treaties by amendment of the latter the 

hypothesis is that a further amendment would be adopted simultaneously, providing for 
Community competence to accede to the ECHR). 

le.mn.rTfw^^Tr'̂ ' '' f̂®^ ^^ recognition that it is. as such, entirely kgitxmate for the Union to adopt its catalogue of fundamental rights. Indeed, in the past both the 
gggussion and the EuropamMkment have taken the view that Community accession to the 

' f ' fundamental rights of the Union are not incompatible: the parallel has been drawn with the exisung situation as concerns the co:¡̂ i¡̂ e~^atÍQna] cojisütuu^^ 
advanced stage of development of the legal order of the European C o ^ l ^ , 

u'' ^ States' consumons recognise such nghts. H :̂eyer. this line of reasoning calls for some cqmm,ents: 

Ĥ. f a (legally binding) Charter by the European Union differs from the 
TZT. ^ StL m that such a natiS^ m 
adoctt ̂ ^ f^ - j^gg^^ member States remainjrce. under the ECHR to 
t l l l T aĴ heMevel of protection of fundamental righ^;«^ 
êĉ ms th^ that̂ foreseen m the minimum standards of the ECHR (see Article 53 ECtS) i 

f^rh^'.^"^"®' ^^g^gmijiiiug^urse. for the CmimuutyJsgaLorder (leaving aside Uie ' fact that the Coî umty is not a party to the ECHR). However, the adoption of a VnL Charter 
antii the meliESti^f the Union ^ T ^ h e ' 
Charter? It should be added that a (lejally binding) Union Charter would not oolyj^rh" 

e.g. Arrcl. 23 of che Framework Co v/nül TZÍITU.^ZT 
of this Convention wich the ECHR). "oiewüon of Naüonal Minorities (concerning the relaUonship 

1 r^^^n-r" -"r""'"' tot art to ,o ih. Union Promouon of rcpcci for hums« nghls m S..Ks 



in^stitutions g i j h e j j j l o n ^ a l ^ ^ the i n d i v i d u a l m e m b e r S t a t e s w h e n e v e r t h e y t a k e 

m e a s u r e s to i m p l e m e n L C o n m u ^ (see, m u t a t i s m u t a n c U s , t h T j i i d i i i i i H r i r t h r w i h a u f 

c a s e . C J c a s e 5 / 8 8 . E C R 1 9 8 9 , p. 2 6 3 9 . p a r ^ 1 9 ) . [ j L k i r y ^ J ^ s ^ k o f c o n 

u n c e r t a m t y to s o m e e x t e n t a l r e a d y e x i s t s o n a c c o u n t o f the f a c t the C o u S I o r J i m i c e h a s 

r e c o g n i ^ e d _ m ^ i m p o n a n c £ o f o f C ^ x i ^ ^ i ^ i ^ - but 

1) the C o u r t h a s r e c o g n i s e d that the E C H R . h a s "speci^^ s i g n i f i c a n c e " i n ' t h i s l i s i e c t a n d ( i i ) 

l a y i n g d o w n p r o v i s i o n s g u a r a n t e e i n g f u n d a m e n t a l r ights i n a _ w n t i e n ( a n d l e g a l l y b i n d m e ) E U 

b i l l o f n g h t s w o u l d u n d o u b t e . ^ . further in^^^^ a n d u n c e r t a i n t y 1 It i s 

c l e a r that s u c h c o n f u s i o n a n d u n c e r t a i n t y is n e i t h e r i n the interest o f ^ h e l c a i i d i d l t e T M e m b e r 

b t a t e s o f t h e U n i o n , n o r m that o f t h e i r p o p u l a t i o n s . I n p a r t i c u l a r , it w o u l d n o t b e i n the interest 

o t the p r o t e c t i o n o f h u m a n r i g h t s i n E u r o p e . 

- the a n a l o g y w i t h the p o s i t i o n o f i n d i v i d u a l m e m b e r S t a t e s d o e s not a p p l y i n o n e v i t a l l v 
i m p o r t a n t r e s p e c t : t h o s e S t a t e s h a v e s u b m i t t e d t h e i r acts a n d o m i s s i o n s to the j u r i s d i c t i o n o f a 

. s u p r a n a t i o r i a J h u m a n r i g h t s c o u r t : the E u r o p e a n C o u r t o f H u m a n R i g h t s . A s i m i l a r m e c h a n i s m 
o L e x ^ m ^ d j a a ^ ^ ^ ^ 

r n a.s j u d g m r n t s o f L t h e l o n & t i m t i f l n a l a n d s u p r e m ^ m r m ; n ^ h . 
^ L i i f n t e r ^ ^ e v ^ n i f Che U n i ^ ^ ^ ^ i r Z ^ ^ 

n g h t s . th is w o u l d not e n s u r e that its acts a n d o m i s s i o n s c a n . u l d m a t e l y , b e tested for i f 

m e T h ^ S m o n h e l a t t e r " " " ' ' " " ' " s t a n d a r d s o f the E C H R t h r o u g h the c o n t r o l 

4 5 . T h e s e c o m m e n t s l e a d to the f o l l o w i n g c o n c l u s i o n s : ' 

L r . ^ ^ ^ - ^ ^ ^ - ^ g g H ^ C h a j ^ c o m m u n i t y a c c e s s i o n to the E C H R c a n _ b g ^ g n ^ . r . H to 
a l t e r n a t i v e m f e M m £ S . ( t h i s h a s a l s o b e e n the p o s i t i o n t a k e n b v t h e 

C o m m i s s i o n a n d t h e E u r o p e a n P a r l i a m e n t : see, in A p p e n d i x 1 . the C o m m i s s i o n 

^^ P ^ ^ S ^ ^ P h 8 o f A n n e x D 

c M . H . l e g a l u n c e m u u y j b o u t the a p p l i c a b l e m i n i m u m h u m . n rioht. 

b m a i S p i i ^ i i a c c g t g g a r ^ a d e c i s i o n to m a k e the n e c e s s a r y a m e n d m e n t s to t h e t d r d 

g o t i S o n s t l l S ^ ^ 
n j ^ i ^ i i o n i t o ^ T ^ ^ T h i s w o u l d e n s u r e n o t o n l y e x t e m a i j u d i c i a l c o n t r o l S c m ^ t v 

c o m p l i a n c e w i t h ftindamental h u m a n rights a n d f r e e d o m s but a l . o the m a i n t e n a n c e o f a ^ i f o r S 

E u r o p e a n m i m m u m s t a n d a r d o f h u m a n rights p r o t e c t i o n , w h i l s t a l i o w m g ^ E Z ^ ^ ^ ^ ^ ^ 
a n y h i g h e r s t a n d a r d s o f h u m a n rights p r o t e c t i o n w h i c h m a y b e l a i d d o w n T t l . " 

1} 
It should be noted that the European Parliaments Conunittee on Instimtional 

Boniemp. repon (A.V0421/93) on Commumty accession lo ihe ECHR. also took 

S m l n r . K ihe two approaches, the three Institutions 
Parhament should, at th. latest at the tune of the Union's accession to the ECHR sira 

Treat.es, (^afUman: ^ Dc Gucht; the opinion is appended to the Bontemprrepon) 
was adopted by the Paryament and included in the resolution (para. 13). ^ 

Affairs, in its opinion on the 
the view that "In order to 
(Commission. Council and 

a joint declaration endorsing 
of the Declaration into the 

An amendment to this effect 
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S. SOME FURTHER CONSIDERATIONS 

The aboveji^Uongdj^^^^ in the Strasbourg ca^a-law (see paras 31-32 
r Z ' l ' further comment because they mayJiay^anjmBac^ the question of 
C o j m n u n i ^ a j : c | s s } o n _ t o j ^ ^ the, p r e p a r i t m ^ T f o ^ ^ Already in hs 
memorandum. Pi. ^gument in favoS o 
t h e T h ? r that certain legal acts of the Comi^unity could be made 

before the Commission of Human Rights or the Court of H u m L 
E ^ ^ L T ! ^ a pnon. (...) At thrs stage the possibility cannot be excluded t h a t T 

n S c i ^ L " ^ havmg regard in 
S t L s to the 

C o ^ r n t y j m m - The danger that Commumty acts will be made subject to c o n t r i b r S e 
Str^bourg authonues without the Community having appropriate means to defend i t s d f k 
evident particularly m those c j s e s m which the Member'stat^s i n o o ^ a t e ^ ^ ^ ^ . 

h S S S S S " - ? ^ ^ ^ ^ I 
^ h would be p e r ^ t l y a d m i s l l t ; ^ ^ ^ ^ ^ as f 

I 

u w® taken by the European Court of Human Rights in the Wait« 

TOs « c e « devcicpment « ¿ ¿ " r f r ' S ' ^ ^ Z 

* >» 

\ 
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measures are necessajy in order to avoid these risks. 

B The position of the Community/EU differs in some important respects from that of 
individual member States (see para. 44 above), which creates the nsk^ÜlátJHcllJLEII. C h ^ e r 
could develop into/be mismderstgpd_aLJ.j;at§Íogii^ 
stand^ds which wodd^compeie wĵ th and^cail into questioB. the_iuaJto2.t>Lûf_ilie.B:;i^ Such 
confusion about rhe'appiicablë'rninimum European standard will lead tg j legd) uncertainty and 
be deuimental to the ovemding interest which the populations of the member States of the 
Union (and those of candidate member States and other States which are members of the 
Council of Europe) have in an effective proteclion of human rights m Europe. Creating a 
simadon where there would be two competing catalogues o f j n i m m ^ ^ rights standards 
in Europe would be tantamount to drawing nê w ' ' d L i v i d [ n g b e damaging to the 
process of European construction in the wider sense, be contrary to the fundamental principle of 
universality of human nghts and weaken the credibility of Europe's reliance on this principle in 
foreign relations in the wider world (both bi- and multilaterally). 

C. It is therefore vitally important that the relationship be rwee tUheJ jmcsJËUC^^ 
the preparatory work for the Chaner. If the 

I Charter is to be adopted a.s a joint Political Declaration of the Council, the Parliament and the 
! Commission, that is: if it is not to be given any legal effect (which would be the case if, for 
j example, the Chaner were to be integrated into the u-eaties), the siaiation of two competing 

European catalogues of minimum human rights standards would not arise for it would be clear 
that the ECHR constitutes the legally binding minimum European standard. On the other hand, 
should t h g ^ C ^ e r be given legal effect, certain measures should be taken with a view to 
defining the relationship between the future EU Charter and the ECHR so as to^ensure that a 
uniform European minimum stand^d is maintained. 

D. A first step would be to ensure that Articles 1-18 of the ECHR and the substantive 
provisions of the_PrQtû£Qls to the ECHR guaranteeing additional rights and freedoms are 
verbatim included in..liie fumre Charter, al£íigsidé_My.additiQQá^^^ • 
relevance m the context of the EU. Omission of certain ECHR rights or inclusion of these rights ' I 
in a weaker or more limited form than is guaranteed by the ECHR would tend to lower the level 
of European human rights protection and should therefore be avoided at all cost. However, even 
then the risk of divergent minimum standards (Strasbourg vs. Luxembourg) is net elimijia^^^ ; 
(see para. 43 above). To avoid this risk, it would seem necessary to take a second step: to : 
include a provision in the Charter according to which the result of the application and 
interpretation of its provisions. notabl\[,h ,̂|Jie„Qau3a..ûLJil§J;ise^_,shy^^^ to a 
reduction of the level of and 
its Protocols, as interpreted by the European Court of Human Rights. Depending on the content f 
of the draft Charter, a similar reference to the European Social Chaner might also be required. 

E. However the most effective way of clarifying the relationship between the Charter and 1/ 
the E C H R ^ j ^ l J b e f b r the Community t o ^ c e d e to the ECHR. Over the last 20 years, this has 
been advocated and/or supported on several occasions by the European Parliament, the 
European Commission and a majority of EU Member States, as well as by the Parliamentary 
Assembly of the Council of Europe, while the Committee of Ministers of the Council of Europe 
has welcomed the interest of the Community in considering such a step and drawn the attention 
of tlie 1996 IGC to this possibility. As has been argued by the European Parliament and the 
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ConuTuss.on. accession would b ^ l e n ^ i^ me drav^g, m oi ^ ^ l l ^ ^ 
catalogue of rights, n o m Stemaiive to it, 

The arguments in favour of accession in terms of the protecuon of fundamental rights ^ d 
i ^ d Z ^ t o me Commumty have been set out very clearly and ' ^ o u o i s c l y x n ^ 
c r r^ s s io rcTTunumca t ion of 19 November 1990 (see appendix 1 to this paperV There ^ e 
h o ~ ^ o ^ t L ^ arguments in..fevpur„.of which have gamed a spe 

p T e S the adoption of the ^ m e r ^ o f fundamental nghis. 
S S o u s l v with I h e adopC^n of the Charter would not only show thai the 

iTT^- riahis S n d a ^ i i would also make clear that the position of the EU Charter vis a vis 
m ^ I ^ M i r o ' t a, of nauonal constitutional bills of rights: in fell conform,^ w„h the 
f u L i d i ™ L r e of the ECHR system, it will be in the first place for the authonties o 1« 
UnioSStimiunity to ensure respect for the rights laid down in the ECHR, notably through the 
a p X a U o r r r p r o v i s i o n s of the EU Charier. The role of t h e . E C T O f f i d J ' X » ' « « ^ 
wou d T e n be the L e as it is in relation toj ta tes Pff les : a j u b M ^ g U M « ^ » ensure t ta 

. the Juropeirrninimumlhu^W^^^^^^^ 
persons.within^theirjurisdictapn. 

I ' The second additional argument in favour of accession is^the development of the Strasbourg 
case4aw: the recent case-law of the European Court oTlTuman Rights Temphasismg the 

^ t m u e d responsibility of individual member Slates in relation to powers they have transferred 
to an mtemauonal organisation) highlights the need for the Union/Community to become a 
Party to the ECHR. with full possibilities to defend its position m the course of the Strasbourg 
proceedings. 

! 49 It should therefore be concluded that the drawing up and adoption of the EU Charter 
does not obviate the need for Community' accession to the ECHR; on the contrary, there are 
cogent reasons for taking both steps simultaneously. 


