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FOOD FOR THOUGHT PAPER ON THE COUNCIL OF EUROPE POSITION
REGARDING THE DRAFTING OF A CHARTER OF FUNDAMENTAL RIGHTS OF
THE EUROPEAN UNION

Internal document prepared by the Directorate of Human Rights

INTRODUCTION

I, This paper was prepared in response to a request made by the Secretary General
(Mr Schumann’s memorandum to Mr Imbert of 2 August 1999) for "an updated position paper
from our side which clearly underlines our policy over the last twenty years, i.e. Community
accession to the European Convention on Human Rights". The request was made against the
background of the current preparations in the European Union for the elaboration of a Charter of

2 When preparing this paper, it became clear that in the current circumstances a mere
recapitulation of the main arguments in favour of Community accession to the ECHR would
serve lirtle purpose. Now that the European Council has decided (in June 1999) that a Charter of
fundamental rights should be drawn up. @ whole range of legal -and political questions arise in
connection with both the content and the future status of such a_Charter which have a
considerable impact. on the debate on Community accession to the ECHR and the way such

e e e
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3, To this end, the paper sets out with a brief recapitulation of the main legal and political
issues concerning the question of human rights protection within the legal order of the European
Community (Section 1 below), followed by a summary overview in Section 2 of the way these
issues have been approached aver the last 20 years, both by the institutions of the Community
(Commission, Council, Parliament and Court of Justice) and by the organs of the Council of
Europe (Committee of Ministers and Parliamentary Assembly). Section 3 describes some
relevant recent developments in the case-law of the European Court of Human Rights. Finally,
Section 4 sets out and analyses some hypotheses concerning possible approaches which could
be followed vis-a-vis the question of a Charter of Fundamental Rights of the European Union,

In discussing the potential implications of such an EU Charter on the human rights standards of
the Council of Europe, this paper focuses essentially on the possible impact on the European
Convention on Human Rights (ECHR) and contains only occasional references to the European
Social Charter. However, it is clear that the importance of the latier human rights instrument and
indeed the importance of also including economic and social rights in a EU Charter would
certainly justify a full and in-depth analysis. The Directorate of Human Rights is ready to
undertake such an analysis from the perspective of the European Social Charter.

1. PROTECTION OF HUMAN RIGHTS WITHIN THE COMMUNITY:
OUTLINE OF THE MAIN ISSUES

A. The legal Issue

4. As the Commission stated in its communication on ‘Community accession to the ECHR
of 19 November 1990 (see Appendix 1 to this paper):

"There is a conspicuous gap in the community legal system. All legal acts of the Community
Member States are subject to review by the Commission of Human Rights and the Court of
Human Rights (...). The Comununity, however, while proclaiming its commitment to respecting
democratic values and human rights, is not subject.to. this_control mechanism and the acts
promulgated by its institutions enjoy a sort of "immunity" from the Convention. (...) The idea of
accession is a response [0 a long-felt need 10 ensure full respect for human nights in the
Interpretation and application of Community law."

3 The 3 Treaties contained no specific human rights provisi (let alone a comprehensive
bill of rights), apart from a few substantive provisions such as, e.g., Article 7 (now: Article 12)
EEC (general prohibition of discrimination based on nationality) and Article 119 (now: Article
141) EEC (principle of equal pay without any discrimination based on sex). The case-law of the
Court of Justice has gradually recognised (in the context of rulings on claims that certain
Community law provisions were invalid on account of their being contrary 1o national
constitutional human rights guarantees) that fundamental rights recognised and guaranteed by
the constimutions of member States were an integral part of the general principles of law, the
observance of which the Court of Justice ensures, so that measures which are incompatible with
the fundamental rights recognised by the constitutions of those States are unacceptable in the
Community. Similarly, the ECJ has recognised that international human L rights treaties, signed
by member States or drawn up with their collaboration, can supply guidelines which should be
followed within the framework of Community Law (eg: Hauer case [1979] ECR 3, 727). In this
context, the Court of Justice has also recognised that the ECHR has a _special significance” (see
case C-260/89 ERT [1991] ECR 1-2925, para. 41).
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6. It has often been suggested that this development in the case-law was, in part at least, a
reacton to rulings by the highest domestic courts in some Member States (especially the
Constimtional Courts of Germany and Italy) which reserved the right to deny applicability of

Community law to the extent that it was_incompatible with (constitutional) guarantees of

_fundamental rights.
s However, the fact remains that, according to the case-law of the Court of Justice,
fundame ] . Ingiples o Community law". This state of

affairs, in which the neither the Maastricht Treaty on European Union nor the Amsterdam
Treaty has brought any real change, has been described by a former President of the Court of
Justice as a “solution de dépannage" (Robert Lecourt, Cour européenne des droits de I'Homme
et Cour de justice des Communautés européennes, Wiarda Festschrift, p. 336): there is no
written catalogue of fundamental rights and freedoms which is binding upon the Community;

gh,i,s“.ca_se:,l.aw,-b@s;czs!kapargach..ﬂ,r.éiﬁcf{?i.ﬁ,éé‘@ﬁsf}ibﬁut»-its-dcmocmuc—lcgﬂimacxm%es
problems from the point of view of legal cerainty (which rights will be “identified" in the case-
law? what restrictions are permissible?). In addition, many commentators have pointed at the
1Sk of divergent approaches and interpretations in the field of human rights between the_Court
of Justice and the Strasbourg Court (and several cases may serve 1o illustrate that this risk is not
purely theoretical), because the Luxembourg Court has never stated that it should be bound by
the interpretation given 1o certain rights by the Strasbourg Court.*

8. It has also been said that the expansion of the activities and competencies of the
Community/European Union has made it increasingly difficult to separate human rights issues
from Community activities.” Reference can be made, for example, to the human _rights clauses
in agreements with third countries and to the increased role of human rights issues in the CFSP,
to the development of Community activities in the field of the Single Market and the
development of co-operation in the fields of Justice and home affairs (including such matters as
immigration and asylum, Judicial co-operation in criminal matters, etc.).

B. The wider political context: issues related to European identity

9. On 20 November 1973 increasing co-operation in the area of foreign policy between the
(then) nine Member states made the need felt for a definition and expression of the values thar
united them in the form of a Declaration on European Identity (Bulletin of the EC No. 12/73,
P. 126). In this text, the Ministers of Foreign Affairs affirmed "quils entendent sauvegarder les
principes de la démocratie représentative, du régne de la loi, de la Justice sociale.. et du respect
des droits de 'homume, qui constituent des €léments fondamentaux de I'identité européenne”. It
has been noted that the need 1o reaffirm or proclaim officially these elements of European

identity has come to the fore on the accasion of enlargement of the European Community.

10. The importance for the Community of expressing and demonstrating its commitment to
human rights is amply illustrated by numerous subsequent political declarations by the Member
States and Community institutions (an overview is given in para. I, 5 of Opinion 2/94 of the

. See, most recently, RA. Lawson, Het EVRM en de Europese Gemeenschappen (The European

Convention on Human Righis and the European Communities), Leiden 1999, PP 14-19 (with further references).
: For example in the Commission communication of 19 November 1990, Section 3 (see Appendix | to this
paper).
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Court of Justice on Community accession to the ECHR, reproduced as Appendix 2 to this
paper). Some quotations may serve to illustrate the underlying reasons for this.

11.~ As the Commission noted in its communication of 1990 in the context of its proposal
that the Community accede to the ECHR: "...it is important for the Community as such to

demM‘ﬂ_C_,iM@Jan_and_lmgihle_may for the citizens of Europe its attachment to the

principles contained in the Convention,"

12. Or, to quote from an opinion adopted in 1993 by the European Parliament’s Committee
on Civil Liberties and Internal Affairs (also on the question of Community accession to the
ECHR): such accession "would also make it abundantly clear that fear of a future with an
q@pq;g;iﬁggggl_g_‘"__lggi_s_lﬂa_ti_\gbggy. which needs show no real interest in effective protection
of fundamental freedoms is unfounded. EC citizens must also have at their disposal a system to
protect their fundamental rights if they feel they are the victim of actions on_the part of the
Community (...) it is important - in terms of the need to generate sufficient support for further
European unification - to give ordinary citizens the feeling that even within the EC they have
adequate protection of their fundamental rights.” This opinion also refers to the fact that
accession would “enhance the image of a free and democratic Europe" and "indicate to non-EC
countries that the EC takes seriously the protection of human rights within the Community itself
- N0 luxury at a time when the EC is increasingly using respect for human rights as a criterion of
1ts external policy (...) in addition, the Communiry plays a key role in encouraging the transition
towards democracy and respect for human rights in Central and Eastern Europe. The credibility
of the Community in the eyes of third countries would, at the very least, be considerably
enhanced if we were to provide formal guarantees of maximum protection of human rights
within the Community and if we were prepared to arrange for an independent body to subject
respect for human rights to a critical review."

2, APPROACHES TO THESE ISSUES OVER THE LAST 20 YEARS

13. What follows is a summary chronological overview of the main positions expressed and
other politically relevant developments during the last 20 years on the approach (o be taken vis-
a-vis the question of the protection of human rights within the European Community (Union).

14.  Commissio ' (supplement No. 2/79 to the
Bulletin of the European Communities). In this discussion document, the Commission reached
the conclusion that Community accession to the ECHR was desirable for a whole series of
reasons. The memorandum describes the various arguments in favour and against such a step,
and states: "After a thorough examination of all the arguments, the Comumission now
recommends the formal accession of the European Communities 1o the ECHR. The decisive

factor in its view is that the ECHR and the rotection o by the
Court of Justice of the Europe: iti sentially have the same aim, namely the

protection of a heritage of fundamental and human nghts considered inalienable by those
European States organised on a democratic basis. The protection of this Western European
heritage should ultimately be uniform and accordingly assigned, as regards the Community also,
to those bodies set up specifically for this purpose” (pp. 8-9). The Commission stressed that this
step do_:_zg not form an obstacle to the preparation of a special Community catalogue, nor does it

Opinion on the Bontempi report, annexed 10 document A3-0421/93, p. 32 (drafteman: Me Verhagen).

NUMBS2  PB@s
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(reference is made to Article 60 ECHR - current Article 53

ECHR guarantees). The Comumission Memorandum
questions which arise in the context of Community acc
‘representation” of the Community in the ECHR organs) but concludes that there are no

obstacles that cannot be overcome,

15. The memorandum was sent to the Council, the European Parliament and to the
Economic and Social Committee. The Eurcpean Parliament, in_a Resolution on Accession of
the Community to the ECHR adopted on 27 April 1979, expressed itself in favour of accession,
The Parliament expressed a further favourable opinion in 1982 and confirmed this opinion in

1989 and 1990, The Economic and Social Committee endorsed the Commission Memorandum

in 1980.

16. The ,,Cammmee.i_MerIsm:s__Qf_.lbﬁ,.-CﬂumL of Europe, at the 64th Session of the
Ministers of Foreign Affairs (10 May 1979), "s'est félicité du fait que la Communuté éwdie la
possibilité d'adhérer A la Convention européenne des droits de I'homme". For its part, the

Parliamentary Assempbly adopted a resolution in 198] in w

e

Communautés européennes présentent, dans

the relevant report in doc. 4649).

17. The Council discussed the Commission's proposal at a meeting on 21 and 22 April

un
d'adhésion 2 la Convention européenne des droits

1986. According to the Commission (Commi

18. In the Commission communication 1o the Council of 19 November 1990 (see Appendix

ssion communication of 19 November 1990,
para. 1) the Presidency agreed at the end of the exchange of views to reflect on what action
should be taken on this dossier in the light of the v

1), the Commission concluded that the time had come to make a formal request to the Council

for approval of the Community's accession to

negouauons on the details of this accession, the aim being to make the necessary adjustments to

the ECHR to make possible this accession.

request.

20.  The European Parliamen:, in its resolution on respect for human rights in the
Community of 26 April 1993, again called for accession by the Community to the ECHR. It
took the view that 'the abolition of internal frontiers under the Single European Act and the
provisions for intergovernmental co-operation in the areas of justice and home affairs’ in the
Maastricht Treaty, together with the reference in Article K.2 to the obligation to respect the
ECHR in this domain, reinforced "the need for clear and readily available judicial processes
against breaches of human rights" pursuant to the Convention.

2l On 18 January 1994, the European Parligmen: adopted a resolution on Community
accession to the European Convention on Human Rights (rapporteur Mr Bontempi, doc.

also discusses the legal and technical
ession to the ECHR (eg: the issue of the

avenir trés proche, une demande officielle
de Thomme" (Resolution 745 (1981); see also

arious arguments put forward.

NUMBS2 PBB6
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A3-0421/93) in which it agreed that the Commission should receive authorisation to negotiate
with the Council of Europe on accession arrangements.

22.  Following the Intergovernmental Conference leading up 1o the conclusion of the
Maastricht Treaty, Article F of the Treaty on European Union states that "the Union shall
respect fundamental rights, as guaranteed by the European Convention on Human Rights signed
1n Rome on 4 November 1950 and as they result from the constitutional traditions common 1o
the Member States, as general principles of Community law". After the adopuon of the
Maastricht Treaty on European Union, discussions on accession continued in the Council. In
Apnl 1994, these discussions resulted in the Council’s decision 1o request an opinign from the
Court of Justice on the question of whether accession of the Europsan Community to the ECHR
would be compatible with the EC Treaty (Article 228, paragraph 6 of the EC Treaty).

23 The request for an opinion was lodged with the Court on 26 April 1994 and the Court of
Justice delivered its opinion (opinion 2/94) on 28 March 1996 (see Appendix 2). The Court
distinguished two main problems presented by the question of Community accession to the
Convention: (i) the competence of the Community to conclude such an agreement and (ii) its
compatibility with the provisions of the Treaty, in particular those relating to the jurisdiction of
the Court of Justice. As concerns (i), the Court rejected submissions by Ireland, the United
Kingdom, Denmark and Sweden to the effect thar the request for an opinion was inadmissible or
was, at any rate, premature. It held that "Respect for human rights is [...] a condition of the
lawfulness of Community acts. Accession to the Convention would, however, entail a
substantial change in the present Community.system for the protection of human rights in that it

as integration of all the provisions of Ihcv,Convcntion.imo,.lheuCommumt;ucgal order. Such a
modification of the system for the protection of human rights in the Community, with equally
fundamental institutional implications for the Community and for the Member States, would be
of constitutional significance and would therefore be such as to g0 beyond the scope of Article
235. It could only be brought about by way of Treaty amendment" (recitals 34 and 35). The
Court therefore held that, as Community law now stood, the Communiry had no competence 1o
accede 1o the ECHR. - o

24, However, as regards question (ii), the Court held that in order fully to answer the
_qggtwggmpgtmi,li\ty, especially with Articles 164 and 219 relating to the jurisdiction of the
Court of Justice, the Court must have sufficient information regarding the arrangements by
which the Community envisages submitting to the present and future control machinery
established by the ECHR. As the Court had not been given detailed information in this respect,
it held that it was not in a position to give an opinion on the compatibility of Community
accession to the ECHR with the rules of the EC Treaty.

The Commuttee of Ministers decided to Put 2 number of considerations to the Reflection
Group responsible for preparing the 1996 IGC; these considerations were "intended to
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promote greater cohesion of the European institutional system in the long term.® Under
the heading "Safeguarding human rights in Europe", the Committee of Ministers took
the following positions:

"Human rights protection lies at the heart of the Council of Europe’s action.
Excepuionally, its approach in this field is aimed at integration, since the central
instrument, the European Convention on Human Rights has the originality of giving
competence to a supranational body - the Court - to take decisions directly binding on
member States, which are required 1o accede to the Convention without delay. The
Preamble to the Single European Act and Articles F2 and K2 of the Treaty on the
European Union refer to the Convention. The Convention must remain an essential
reference point, in terms both of rights guaranteed and its judicial mechanisms, for the
protection of human rights in Europe as a whole. It is in this context that consideration
of the possibility of the Community’s acceding to the Convention and its protocols might
be placed. The Parliamentary Assembly is in favour of such an option, and the President
of the European Court of Human Rights, Mr Rolv Ryssdal, also supported the idea at the
end of a paper (...), which he delivered at a recent round table (...)." The document also
states that the European Social Charter, the European Convention for the Prevention of
Torture and Inhuman or Degrading Treatment or Punishment and the Framework
Convenuon for the Protection of National Minorities constitute basic texts of reference
for the protection of human rights in Europe.

Parliamentary Assembly Recommendation 1279 (1995) on the 1996 Intergovernmental
Conference of the European Union jnter alia recommends that the Committee of
Ministers draw the attention of its governments (in particular those of the EU member
States) to the already supranational character of the ECHR, set up a working party 1o
determine the manner of the European Community's accession to the ECHR and its
practical implications for the Council of Europe, and invite the European Community to
accede to the revised European Social Charter and other treaties.®

The then President of the European Court of Human Rights, Mr Rolv Ryssdal,
concluded an address delivered at a Round Table on the developing role of the European
Court of Justice (Brussels, 12 May 1995) by stating that Community accession to the
ECHR "would appear a logical step forward. It would strengthen both the Community
and the Convention and (...) post cold-war Europe needs a strong Community and a
strong Convention. It needs a strong Court of Justice and a strong European Court of
Human Rights".

$ Sec document CM (95) 128 revised of 19 October 1995, enntled: “"Place and Role of the Council of
Europe in European Construction, with the Prospect of the European Union’s 1996 Intergovermmental Conference -
considerations which the Ministers’ Deputies wish 10 bring to the attention of the Reflection Group".

. In Resolution 1068 (1995), the Parliamentary Assembly pointed out that "accession [to the ECHR]
would swrengthen the safeguard of human rights in Europe, ensure effective protection of the rights of
Communiry citizens and establish coherence in the system for safeguarding fundamental rights, while avoiding
any risk of parallel interpretation of the Convention’s provisions by the European Court of Human Rights and the
Court of Justice of the European Communities.” The Assembly therefore expressed “the hope that the
Community will soon take the necessary steps to submut its formal application for accession 1o the European
Convention on Human Righis".
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The question of Community accession to the ECHR was not seriously discussed subsequently to
the Opinion of the Court of Justice in the framework of the Intergovernmental Conference
which led to the conclusion of the Treaty of Amsterdam’. The 1GC did not result in a Treaty
amendment establishing competence for the Community to accede to the ECHR (although it did
result in the introduction of certain new provisions according to which the Union is founded,
inter alia, on the principle of respect for human rights and fundamental freedoms - new Article
6).

26. In its Recommendation 1365 (1998) the Parliamentary Assembly of the Council of
Europe welcomed the strengthening of human rights protection within the Union. It also
considered that accession of the European Community to the ECHR would further strengthen
this protection and eliminate the current risk of divergent case-law between the European Court
of Justice and the European Court of Human Rights. It recommended that the Commuttee of
Ministers "promote actively the accession of the European Community (Union) to all Council of
Europe conventions which foresee this possibility as well as to the European Convention on
Human Rights, the European Social Charter and the European Culwral Convention" and “re-
examine the question of accession by the European Community (Union) to the Council of
Europe".

27. In its reply to this Recommendation dated 1-2 July 1998, the Committee of Ministers
noted that a number of Council of Europe conventions and agreements provide for accession by
the European Community and that it was for the Community to decide when it wishes to take
advantage of the possibility of accession. It also noted that several options had been put forward
concerning Community (or Union) accession to the ECHR at the time of the Intergovernmental
Conference of the European Union which preceded the adoption of the Amsterdam Treaty, none
of which had been pursued further. The Committee of Ministers also referred to the above-
mentioned opinion of the Court of Justice.

The new initiative to draw up a Charter of fundamental rights of the European Union

28. Under the German Presidency of the European Council in the first half of 1999, an
initiative was launched towards the elaboration of a Charter of fundamental rights of the
European Union. This resulted in a Council decision adopted in Cologne (3-4 June 1999)
referning to a need, at the present stage of the Union’s development, to establish a Charter of
fundamental rights in order 10 make their overriding importance and relevance more visible to
the Union’s citizens. According to the terms of the decision, "The European Council believes
that this Charter should contain the fundamental rights and freedoms as well as basic procedural
rights guaranteed by the European Convention for the Protection of Human Rights and
Fundamental Freedoms and derived from the constitutional traditions common to the Member
States. as general principles of Community law. The Charter should also include the
fundamental rights that pertain only to the Union’s citizens. In drawing up such a Charter
account should furthermore be taken of economic and social rights as contained in the European

’ The Community's accession was not an option in the IGC (or the resulting Amsterdam Treaty) because

of lack of unanimous support from member States of the European Union; see the Committee of Ministers' reply
to the above-mentioned Parliamentary Assembly Recommendation 1279 (1995), adopted at the Deputies’ 601 st
meeting (17 September 1997).
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Social Charter and the Community Charter of the Fundamental Social Rights of Workers
(Article 136 TEC), insofar as they do not merely establish objectives for action by the Union."

29. A draft for such a Charter should be drawn up by a body with a fairly broad
| composition, which should present a draft document in advance of the European Council in
. December 2000. The European Council will propose to the European Parliament and the
. Commission that, together with the Council, they should "solemnly proclaim on the basis of the
draft document a European Charter of Fundamental Rights. It will then have to be considered |
'whether, and, if so, how the Charter should be integrated into the treaties."

30. At the Quadripartite meeting between the European Union and the Council of Europe

on 10 February 1999, the German Presidency initiative was discussed (see doc. SG/Inf(99)4).
The Secretary General recalled previous discussions on aceession by the community to the
ECHR, which had been advocated by the Parliamentary Assembly, the European Parliament,
the European Commission and a majority of European Union member States. The Convention
had proved its worth and was immediately available: the drawing up of a new instrument might
result in pro ili ik of different standards. This was bome out by the
discussion concerning the CIS instrument. The European Commission representative recalled ‘
that the Commission had always been in favour of Community accession to the-Convention, bur | |
that the opinion ’ his.
The question of the EU getting its own Charter of human rights had now been raised once more,
The ECHR remained, however, a unique instrument with jts own implementation mechanisms. |
The EU Presidency and future Presidencies should take account of the ECHR and the need to |
avoid duplication and erosion of the unique character of the ECHR, The President of the
Council stressed that the discussion of the EU Charter as part of the EU weaties was only at its |
beginning. This was an excellent opportunity for starting a discussion with the Council of
Europe and he assured that its views would be taken into consideration.

3 SOME RELEVANT RECENT DEVELOPMENTS IN THE STRASBOURG
CASE-LAW

A Yo ontede. {)whvu!}mo'&

31.  On 18 February 1999, the European Court of Human Rights delivered jud;mcnt in three
cases which suggest a certain departure from earlier case-law of the Commission.” The first case
concerned the fact that Gibraltar had been excluded from participating in the European
Parliament elections and the question of whether this was in conformity with Article 3 of
Protocol No. 1 to the ECHR (Matthews v. UK). The UK Government argued that it could not be
held responsible, since this exclusion was based on measures taken in the framework of the
European Community. The Court reached a different conclusion and found a violation of
Artcle 3 of Protocol No. 1. It accepted that Community acts could not be challenged as such in
Strasbourg since the Community was not a Party 1o the ECHR. The ECHR does not exclude the
transfer of competences to international organisations, provided that the rights of the ECHR
continue to be "secured": "Member States’ responsibili j

transfer." Interestingly, the Court considered that the European Parliament, in view of its
legislative powers and its role of exercising democratic supervision of the activities of the

See, in particular, M. & Co. v. Germany, Adm. dec. of 9 February 1990 (appl. No. 13258/87), Decisions
and Reports Vol. 64, p. 138,
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Community, should be considered as part of the “legislature” of Gibraltar for the purposes of
Article 3 of Protocol No._1. It found a violation of this provision because the applicant was

completely denied any opportunity to express her opinion in the choice of members of the
European Parliament.

32, In the second case (Waite and Kennedy v. Germany)’ which concerned the question of
Germany’s responsibility for accepting immunity from Jurisdiction of the European Space
Agency, the Court held as follows: "The Court is of the opinion that where States establish
international organisations in order to pursue or strengthen their co-operation in certain fields or
activities, and where they attribute to these organisations certain competences and accord them
immunties, there may be implications as to the protection of fundamental human rights. It
would be incompatible with the purpose and object of the Convention, however, if the
Contracting States were thereby absolved from their responsibility under the Convention in
relation to the field of activity covered by such attribution. It should be recalled that the
Convention is intended to guarantee not theoretical or illusory rights, but rights that are practical
and effective [...]. For the Court a material factor for determining whether granting the ESA
immunity from German jurisdiction is permissible is whether the applicants had_available to
them reasonable alternative means to protect effectively-their- rights-under-the Convention. "
(8§ 67-68 of the judgment)

33. The possible impact of this development in the case-law on the subject-matter of this
Paper is discussed in paragraphs 46-47 below.

4. OUTLINE OF CERTAIN HYPOTHESES/POSSIBLE APPROACHES

34 Before examining a number of hypotheses/possible approaches, it is important to define
the exact nature of the legitimate Council of Europe interest in this matter.

35. It is proposed’® to define the legitimate interest of the Council of Europe in the matter of
human rights protection within the European Community as follows: its wish to avoid a
| situation where there would be two “competing" European Bills of Rights, which would risk
diminishing the authority of the ECHR and creating divergent minimum European human rights
' standards, which would lead to confusion and (legal) uncertainty and which would obviously |
‘ not be in the interest of the populations of the member States of the Council of Europe.
Politically, such parallel operation of two competing bills of rights could in effect mean the
drawing of new "dividing lines" in Europe, since individuals in some parts of the wider Europe
would enjoy certain fundamental rights which would be different from those enjoyed by people
in other European countries. This would be difficult to accept also from the perspective of the
principle of universality of human rights and weaken the credibility of Europe's reliance on this
principle in relation to other regions of the world (both in bilateral and in multilateral relations).

PrpEes s

S —
-

36.  Against this background, a number of possible hypotheses can be identified. These are
set out and commented upon below. From the comments it will be clear that not all of these are

: The third case (Beer and Regan v. Germany) is very similar - also from the point of view of the Court's

reasoning - and will not be dealt with separately.

10 s g s . . . . 7
This is a tentative proposal which can no doubt be Improved on ths basis of wider in-house discussions
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viable.

37.  Hypothesis 1: the Community would not proceed with the adoption of a Charter of
Fundamental Rights of the European Union

comument: this hypothesis seems unrealistic after the June 1999 European Council
decision of principle that such a Charter should be drawn up in advance of the European
Council in December 2000.

38.  Hypothesis 2: such a Charter would be solemnly proclaimed in the form of a political
declaration, not as a legally binding instrument (eg: as part of the treaties).

comment: the European Council decision explicitly leaves open the question of whether
the Charter should be integrated into the treaties, Furthermore, a key reason for drawing up the
Charter stated in the Council decision is the fact that "There appears to be a need, at the present
stage of the Union's development, to establish a Charter of fundamental rights in order 10 make

their overriding importance and relevance more visible to the Union’s citizens" (emphasis

added). H_mimummmmmm_mwwy binding texr is not

necessary. However, there may be strong pressure from different actors (the European
Parliament, one or more Member States, interest groups/NGOs, ~) to bring about a legally
binding text (or to transform what might initally be a political declaration into a legally binding

text at a later stage).

39 Hypothesis 3: such a Charter would contain the ECHR rights in exactly the same
wording as the ECHR provisions themselves (the same would apply for the Social Charter if
social rights are to be included in the EU Charter); in addition, a Clause referring to the ECHR
and its case-law would be included in the Charter.

comument: it is to be noted that the Council decision of June 1999 js very_unclear and
ambiguous on the rights to be included in the Charter. It states that the Charter should contain
the fundamental rights and freedoms as well as certain basic procedural rights guaranteed by the
ECHR and derived from the constitutional traditions common to the Member States, as general
principles of Community law. This su ' teed by the will be
uicluded in the Charter, bur it does Dot necessanly mean that the formulation of the provisions
on these rights will follow the ECHR provisions word for word (the decision that the Charter
should contain fundamental rights "as gen rinciples of Community law" seems to suggest
that a very precise wording is not envisaged, which would in all
from the formulations of the provisions of the ECHR. It is unclear what is meant by the
reference to "certain basic procedural rights' guaranteed by the ECHR (does this refer to
fundamental rights of a procedural nature sucgas the rights laid down in Articles 5, 6 and 13
ECHR or does this concern the right of individual petition to the European Court of Human
Rights? If the former interpretation is the correct one, does this mean that not all of the ECHR
rights are to be taken up in the future Charter?). It should also be noted that the Council decision

adds that the Charter should also include the fundamental rights that pertain only to the Union’s
citizens. Finally, the decision states that in drawing up such a Chmm

furthermore be taken of economic and social rights as contained in the ocial Charter
and the Co ) ental Social Rights of Workers, "“insofar as they do not

merely establish objectives for action by the Union". It is unclear whether this means that it is
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envisaged to include economic and social rights in the Charter and, if so, whether the phrase
quoted should be taken to mean that only justiciable rights would qualify for such inclusion. If
the latter is the case, the question arises as to how this relates to the fact that the Council
decision explicitly reserves the decision on the status (legally binding or not) of the EU Charter
for a later stage.

40. It seems likely that these important questions will have to be addressed by the Body that
will be responsible for drawing up such a Charter. In this respect, it should be pointed out that
there is a direct link between the question of the fuure status of the Charter (ie: political
declaration or (also) a legally binding instrument) and the wording of the provisions: a legally
binding instrument requires provisions thal are much more precise than is required for a
political text (for example, while for a political text it could arguably be sufficient to state the
‘everyone has the right to freedom of expression”, a legally binding instrument would need to :

specify the restrictions that might lawfully be placed upon the exercise of that right).

4]. In other words: an approach according to which the Charter's provisions that contain
rights which are also guaranteed by the ECHR will follow the latter's precise formulations (the
aim being to avoid discrepancies in the relevant minimum standards) seems viable only in one
of the following two cases:

a. the Charter will be drafted in the form of a binding legal instrument (which will
necessarily mean that its provisions will be_gc_tgilgd and pregise);

b the Charter will be drafted in the form of a political declaration with detailed and precise
provisions (which, therefore, could easily be transformed into a binding legal instrument at a
later stage).

42, The only case in which there seems to be no strong need, from the point of view of
avoiding discrepancies between the Charter and the ECHR, to follow closely the wording of the |
ECHR provisions is that where the drafters opt for a political declaration with short provisions
simply stating the rights without much detail, "as general principles of Community law".
However, even in such a scenario, it would seem jmgo{!@n_t,\.tgh_includ:gall..ofﬁlhﬁ,.-r,igms :
guaranteed by the ECHR and its additional Protocols, since the omission of one or the other

. right (or its formulation in weaker or more limited terms than those provided in the

. corresponding ECHR provision) would be likely to lead to a "downgrading" of that right (and to

' relauvise the importance of the right in this way could have adverse repercussions on its status
in the ECHR context). Such a situation could be avoided if the Charter would contain Article !

- as well as all the rights of Section I of the ECHR (Antcles 2-18) and the additional Protocols to
the ECHR. The question arises, however, what the political (and possibly legal) sitation is
with respect to some member States of the European Union, given that not all of them have
ratified all additional Protocols.

43. However, even if the drafters of the Charter follow the wording of the ECHR provisions .
o the letter, this in itself would not eliminate altogether the risk that the Court of Justice would i
interpret them differently from the way the European Court of Human Rights interprets the @
corresponding provisions of the ECHR, since, from a legal point of view, these are two distinct H

T o =\ S i

legal instruments. A possibility might be to include in the Charter 2 provision 1o the effect that
. the result of the application and interpretation of its provisions, notably by the Court of Justice.
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shall not Jead 10 a reduction of the-protection-of human rights as _afforded by the provisions of
the ECHR and its Protocols, as interpreted by the European Court of Human Rights (as the case
may be, a similar reference could be made to “case-law" of the Eurogean Committee of Social
Rights on corresponding provisions of the European Social Charter)."' It might be questioned,
however, whether such a clause, if included in a legally binding instrument the observance of
which is ultimately ensured by the Court of Justice, would be compatible with the EC treaty
rules relating to the jurisdiction of the Court of Justice. It could be argued that, depending on its
precise formulation, a clause of this type might create a legal obligation for the Court of Justice
to follow (or: respect) the Strasbourg case-law as concerns the interpretation of certain parts of
Community law, namely the fundamental rights provisions of the Charter and thus derogate
from the rules of the EC treaty concerning the monopoly of jurisdiction of the Court of Justice

(see in particular Article 164 and perhaps also Article 219). An arnéh—dmﬁegt. of the EC Treaty on
this point might therefore be required. —

44.  Hypothesis 4: such a Charter would be adopted simultaneously with a Council decision
1o amend the treaties and to open mwﬂammmmmmoﬁiu;ggmgggcss;'mo the
ECHR (in case the Charter is mtegrated into the treaties by amendment of the latter, the
"hypothesis is that a further amendment would be adopted simultaneously, providing for
Communiry competence 1o accede to the ECHR).

comment: this hypothesis is based upon the recognition that it is, as such, entirely
legitimate for the Union to adopt its catalogue of fundamental rights. Indeed, in the past both the
(wgmﬁummmm@t have taken the view that Community accession to the
ECHR and adoption of a catalogue of fundamental rights of the Union are not incompatible: the
parallel has been drawn with the existing situation as concerns the co-existence of national
constitutional bills of rights of States parties 10 the ECHR and the latter’s catalogue. Given the
advanced stage of development of the legal order of the European Community, it appears
natural for it to have its own bill of rights, just as individual member States’ constitutions
recognise such rights. However, this line of reasonung calls for some comments:

- the adoption of a (legally binding) Charter by the European Union differs from the
adoption of a national (constitutional) bill of rights by a member State in that such a national bill
of rights does not "compete” with the ECHR: member States remain free, under the ECHR, to

adopt in their domestic Jegal systems a higher level of protection of fundamental rights and
freedoms than that foreseen in the minimum standards of the ECHR (see Article 53 ECHR).
Strictly speaking, the same is true, of course for the Co ] order (leaving aside the
fact that the Community is not a party to the ECHR). However, the adoption of a Union Charter -
may lead to confusion and (legal) uncertainty in the member States of the Union as to what the |

applicable European minimum standard is in human rights matters: the ECHR or-“thc .‘I—J—Eion*j

Charter?™ It should be added that a (legally binding) Union Charter would not only bind the

| —_—

s Clearly. the question of the precise wording of such a clause would have to be examined very carefully; at

this point it is merely the general idea of such a clause which is tloated. Such a provision would not be unique: see
e.g. Article 23 of the Framework Convention for the Protection of National Minorities (concerning the relationship
of this Convention with the ECHR).

I In this respect, the adoption of & Union Charter might also be detrimental to useful synergies betweesn
the Council of Europe and the European Union as concerns the promotion of respect for human nights in States
that are candidates for accession to the Union.




NUMBS2 |
2171893 18:34 ESTRASBURGO » SE UE ums

14

institutions of the Union but also bind the individual member States whenever they take

measures to implement Community law (see, mutatis mutandis, the judgment in the Wachauf
case, CJ case 5/88, ECR 1989, p. 2639, para. 19). (It is true that this risk of confusion and
uncertainty to some extent already exists on account of the fact the Court of Justice has
recognised the jmponmmanf.fundam:mauigms--as-—genera@ﬁncjglgg_g_fﬁgmggggg law - but
(i) the Court has recognised that the ECHR has "special significance” in this respect and (ii)
laying down provisions guaranteeing fundamental rights in a wntten (and legally binding) EU
bill of rights would undoubtedly further increase the risk. of confusion and uncertainty.) It is
clear that such confusion and uncerainty is neither in the interest of the (candidate) Member
States of the Union, nor in that of their populations. In particular, it would not be in the interest
of the protection of human rights in Europe.

- the analogy with the position of individual member States does not apply in one vitally
important respect: those States have submitted their acts and omussions to the jurisdiction of a

. Supranational human rights court: the European Court of Human Rights. A similar mechanism

| of "external judicial control" is lacking as far as the : legal order of the Community is concerned:
/| the judgments of its "supreme court”, the Court of Justice, are not subject 1o review by the
" | Strasbourg Court in the same way a5 i ituti s of the
| EU member States are. Therefore, even if the Union would have its own "constitutional bill of
|| rights", this would not ensure that its acts and omissions can, ultimately, be tested for .
compliance with the minimum human rights standards of the ECHR through the conwol

mechanism of the larter.

45.  These comments lead to the following conclusions: -

a. the drawing up of a Charter and community accession to the ECHR can be considered to
bwmmmnmmmmﬁmmnm(cms has also been the position taken by the
Commission and the European Parliament: see, in Appendix 1, the Commission
Communication on accession of 19 November 1990, in particular paragraph 8 of Annex I
thereto);

b. the nisk of confusion and legal uncertainty about the applicable minimum human rights
standards in Europe would be avoided if adoption of the Charter (if it is to be adopted in legally
binding form) is accompanied by a decision to make the necessary amendments to the treaties
$0 as to make 1t possible for the Communities to accede to the ECHR and to formally start
negotiations to that effect.”” This would ensure not only external judicial control of Community
compliance with fundamental human rights and freedoms but also the maintenance of a uniform
European minimum standard of human rights protection, whilst allowing the European Union to
apply any higher standards of human rights protection which may be laid down in the future
Charter.

B It should be noted that the European Parliament's Committee on Institutional Affairs, in its opinion on the
Bontempi repon (A3-0421/93) on Community accession 1o the ECHR, also took the view that "In order to
emphasise the complementary nature of the two approaches, the three Institutions (Commission, Council and
Parliament) should, at the latest at the time of the Union's accession (o the ECHR, sign a joint declaration endorsing
Parliament’s Declaration of 12 April 1989 and advocate the ultimats incorporation of the Declaration into the
Treaties.” (draftsman: Mr De Gucht; the opinion is appended to the Bontempi report). An amendment to this effect
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S. SOME FURTHER CONSIDERATIONS

46. The above-mentioned recent developments in the Strasbourg case-law (see paras. 31-32
above) necessitate a further comment because they may have an impact on the question of
Community accession to the ECHR and the preparations for a_Charter. Already in its
memorandum. of. 1979, the, Commission_pointed to the following argument in favour of
community accession: "The possibility that certain legal acts of the Community could be made
the subject of proceedings before the Commission of Human Rights or the Court of Human
Rights cannot be dismissed a priori. (...) Ar this stage the possibility cannot be excluded that the
European Commission of Human Rights or the Court in Strashourg will one day take a different
view of the question of the collective sespansibility of the Member States, having regard in
particular to the consequences which the transfer of powers._of the Member States to the
Community implies. The danger that Community acts will be made subject to control by the
Strasbourg authorities without the Community having appropriate means to defend itself is
evident particularly in those cases in which the Member States incorporate into national law
obligations under Community law without having any discretionary powers of their own. A
human ﬁghts.’éo?umihadmmsucn;_as,es_agai.ugx__a.sgec.iﬁ.el!’.{ember State; and as

such would be perfectly admissible. The object of the complai er, (...) |
the Community rule behind the pational act" The Commussion concluded: Thus, the |

| Commumty runs the risk under the present legal position that its legal acts could be controlled {§)
by the Strasbourg authorities as to their compatibility with the ECHR, without having |

appropriate means to defend the Comumunity position, while the Member States could possibly
be prevented from applying those acts."

e
[T S

47. The approach taken by the European Court of Human Rights in the Waite & Kennedy
and the Marthews cases suggest that the Court has taken a major step towards recognition of the !
principle of continued Mcmb_:;t_&atc.umsnonmbilily even_after transfer of powers to an |

indeed in favour of Community accession to the ECHR. Such accession would, it can be
assumed, generally obviate the need, in terms of effective protection of the rights guaranteed by
the ECHR, to develop further this concept of Member State responsibility in the Strasbourg
case-law, for it would allow for "direct" review of Communj ;

w‘i_gh}_fuu_possibujrt_igs for the Community to defend its position in the Surasbourg proceedings.

48. On the basis of the foregoing, the following suggestions can provisionally be made as to
the position to be taken by the Council of Europe in regard to the debate on the EU Charter and
the question of Community accession (o the ECHR:

A. While the elaboration of a EU Charter is a matter for the EU institutions to decide, the
Council of Europe nonetheless considers that the drawing up and adoption of such a Charter

May pose certain nisks for the effectiveness of the rotection of human rights in Europe, which |
should at all times be avoided. The Council of Europe believeas that ca Al precautionary
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measures are necessary in order to avoid these risks.

B. The position of the Community/EU differs in some important respects from that of | ¢
individual member States (see para. 44 above), which creates the risk _that such a EU Charter |
could develop into/be miS,ll,nd,@.f.,S!QQQ,_as_,,a_Qat&logu:_of_.minizmmlﬁuropcan‘human_nghts ¥

standards which would compete with and call into question the authority of the ECHR., Such | :

a
} o

confusion about the applicable minimum European standard will lead to (legal) uncertainty and /¢ © 1
be detrimental to the overriding interest which the populations of the member States of the

Union (and those of candidate member States and other States which are members of the
Council of Europe) have in an effective protection of human rights in Europe. Creating a
situation where there would be two compeling catalogues of minimum human rights standards {

in Europe would be tantamount to drawing new "dividing lines" in Europe, be damaging to the |
process of European construction in the wider sense, be contrary to the fundamental principle of
universality of human rights and weaken the credibility of Europe’s reliance on this principle in

foreign relations in the wider world (both bi- and multilaterally).

C.  Itis therefore vitally important that the relationship between the future EU Charter and

. the ECHR be defined at an early stage during the preparatory work for the Charer. If the

| Charter is to be adopted as a joint Political Declaration of the Council, the Parliament and the

. Commission, that is: if it is not to be given any legal effect (which would be the case if, for

. example, the Charter were to be integrated inio the treaties), the situation of two competing

| European catalogues of minimum human rights standards would not arise for it would be clear

that the ECHR constitutes the Jegally binding minimum European standard. On the other hand,
should the Charter be given legal effect, certain measures should be taken with a view 1o

" defining the relationship between the future EU Charter and the ECHR so as to ensure that a

e it

uniform European minimum standard is maintained.

D. A first step would be to ensure that Articles 1-18 of the ECHR and the substantive
provisions of the Protocols to the ECHR guaranieeing additional rights and freedoms are
verbatim included in the furure Charter, alongside any additional rights which may be of special |
relevance in the context of the EU. Omission of certain ECHR rights or inclusion of these nghts |
in a weaker or more limited form than is guaranteed by the ECHR would tend to lower the level | }{
}

of European human rights protection and should therefore be avoided at all cost. However, even
then the risk of divergent minimum standards (Strasbourg vs. Luxembourg) is not eliminated |/
(see para. 43 above). To avoid this risk, it would seem necessary to take a second step: to
include a provision in the Charter according to which the result of the application and |

| interpretation of its provisions, notably by the Court of Justice, shall not be such as 1o lead to a }
' reduction of the level of human rights protection.as afforded by the provisions of the ECHR and {

its Protacols, as interpreted by the European Court of Human Rights. Depending on the content
of the draft Charter, a similar reference 1o the European Social Charter might also be required.

E However, the most effective way of clarifying the relationship between the Charter and 1/
the ECHR would be for the Community to accede to the ECHR. Over the last 20 years, this has
been advocated and/or supported on several occasions by the European Parliament, the
European Commission and a majority of EU Member States, as well as by the Parliamentary
Assembly of the Council of Europe, while the Committee of Ministers of the Council of Europe
has welcomed the interest of the Community in considering such a step and drawn the attention
of the 1996 IGC to this possibility. As has been argued by the European Parliament and the
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Commission, accession would be ‘complementary to the drawing up of “a EU/Community

catalogue of rights, not an alternative to it.

The arguments in favour of accession in terms of the protection of fundamental rights and
freedoms within the Community have been set out very clearly and concisely in the
Commission communication of 19 November 1990 (see appendix 1 to this paper). There are,
however, two additional arguments (in_favour of accession which have gained a special

importance in the current circumstances. The first is the very fact that the European Union 1s
preparing the adoption of the Charter of fundamental rights. Accession to the ECHR
simultaneously with the adoption of the Charter would not only show that the
Union/Community is willing to subject its acts to extemnal judicial contol of compliance with
human rights standards, it would also make clear that the position of the EU Charter Vis-a-vis
the ECHR is similar to that of national constitutional bills of rights: in full conformity with the
subsidiary nature of the ECHR system, it will be in the first place for the authorities ol the
Union/Community to ensure respect for the rights laid down in the ECHR, notably through the
application of the provisions of the EU Charter. The role of the ECHR and its control system
would then be the same as it is in relation to States Parties: a subsidiary guarantee [0 ensure that
the European minimum.human rights standards of the ECHR are observed in relation to all
persons within their jurisdiction.

The second additional argument in favour of accession is the development of the Strasbourg
case-law: the recent case-law of the European Court of Human Rights (emphasising the
continued responsibility of individual member States in relation to powers they have transferred
to an international organisation) highlights the need for the Union/Community to become a
Party to the ECHR, with full possibilities to defend its position in the course of the Strasbourg
proceedings.

49, It should therefore be concluded that the drawing up and adoption of the EU Charter
does not obviate the need for Community accession to the ECHR; on the contrary, there are
cogent reasons for taking both steps simultaneously.




